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IN THE UNITED STATES DISTRICT COURT 3,
FOR THE WESTERN DISTRICT OF TEXAS ‘

EL PASO DIVISION
IN THE MATTER OF THE §
REPRESENTATION OF MULTIPLE §
TARGETS: § EP-06-CR-1369-FM
§  EP-DA(R-[1k/-FM
CHARLES ROARK, MILTON §
“MICKEY” DUNTLEY, AND ERNIE §
LOPEZ. §

MEMORANDUM OPINION AND ORDER
REGARDING ATTORNEY STILLINGER’S MOTION TO STRIKE
AND

THE GOVERNMENT’S MOTION TO DISQUALIFY

Before the Court is Plaintiff United States of America’s (“the Government”) “Motion to |
Disqualify Counsel for Conflict of Interest and Brief in Suppbrt Thereof” (“Motion to
Disqualify”) [Rec. Nos. 6, 17, and 20],' filed through the Assistant United States Attorney in the
above-captioned cause on June 4, 2007, and supplemented on July 12, 2007 and July 18, 2007.*
Therein, the Government moves the Court to disqualify attorney Mary Stillinger (“Stillinger”)
from simultaneously or serially representing Charles Roark (“Roark”), Milton “Mickey” Duntley
(“Duntley”), and Ernie Lopez (“Lopez”). Stillinger filed a “Response td Motion to Disqualify

“Counsel for Conflict of Interest” (“Response to Motion to Disqualify”’) [Rec. No. 4], opposing

' All documents referenced in this Memorandum Opinion and Order are designated according to
the docketing numbers assigned in cause number EP-06-CR-1369-FM.

? In the interest of providing a complete record on appeal, should the non-prevailing party wish to
pursue one, the Court issued an Order [Rec. No. 12] under seal on July 10, 2007. Therein, the Court
directed the Government to supplement its Motion to Disqualify with sealed transcripts of the intercepted
communications and documents it referenced and relied upon in the Motion to Disqualify. The Court -
also instructed the Government to provide attorney Stillinger with copies of the transcripts and
documents. The Government complied on July 12, 2007 [Rec. 17] by filing redacted transcripts and
other supporting documentation under seal. The Government filed additional supporting documentation
under seal on July 18, 2007 [Rec. No. 20], indicating it provided copies of the same to Stillinger.
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her disqualification, on June 18, 2007. The following day, June 19, 2007, Stillinger additionally
filed a “Motion to Strike Motion to Disqﬁalify Counsel for Conflict of Interest” (“Motion to
Strike”) [Rec. No. 5]. Therein, Stillinger urges the Court to strike the Government’s Motion to
Disqﬁal‘ify from the record in crimihal cause number EP-06-CR-1369-FM on procedural grounds,
with leave to re-file the Motion to Disqualify in a separate, miscellaneous cause of action.

After due consideration, the Court will grant Stillinger’s Motion to Strike, limited to
directing the Clerk of the Court to create a new, miscellaneous cause of action, assigned to this
Court, and transfer the relevant documents to that new cause of action.” Turning now to the
" merits of the Government’s underlying Motion to Disqualify, the Court concludes it should grant
the aforesaid motion in its entirety. The Court will accordingly disqualify Stillinger from
simultanebusly or serially representing Roark, Duntley, and Lopez in any matter substantially
related to the above-captioned cause or associated criminal investigation.

L PROCEDURAL HISTORY

A The Government's Motion to Disqualify

As discussed above, the Government filed its Motion to Disqualify on June 4, 2007,
Stillinger filed a “Response to Motion to Disqualify Counsel for Conflict of Interest”

(“Respohse”) [Rec. No. 4], opposing her disqualification, on June 18, 2007. The Government

3 The Court finds no impropriety in the Government’s election to file its Motion to Disqualify
under cause number EP-CR-1369-FM. The Court does, however, recognize certain limitations inherent
in the Western District’s electronic case filing system. These limitations inadvertently imposed
temporary barriers to Stillinger’s ability to electronically file a response to the Government’s Motion to
Disqualify, as the system could not recognize Stillinger as counsel for any party in the case. Although
the Court finds Stillinger suffered no ultimate prejudice in her ability to defend herself and her clients
against the Government’s Motion to Disqualify, due to the electronic case filing system’s limitations, the
Court nevertheless finds it appropriate to order the Clerk to create a new miscellaneous cause number.
The new cause number will allow the electronic filing system to recognize Stillinger as counsel for
parties in the case and facilitate the appeal process, should Stillinger or her putative clients choose to
pursue one,
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filed a “Response [sic] to Counsel’s Response to Motion to Disqua}ify Counsel for Conﬂict of
Interest” (“Reply”) [Rec. No. 8] on June 28, 2007. Stillinger thereafter filed a “Motion for Leave
to File Sur-Reply to Motion to Disqualify Counsel for Conflict of Interest” (“M;)tion for Leave to
File Sur-Reply”) [Rec. No. 13] on July 12, 2007. Stillinger argued a sur-reply was necessary to
alert the Court to a factual inaccuracy contained in the Gpvcmment’s Reply to Response to
Motion to Disqualify.* The Court granted Stillinger’s Motion for Leave to File Sur-Reply in an
Order [Rec. No. 14] dated the same day énd informed the Government that the Court would give
it an opportunity to file a sur-response to the sur-reply if so desired.” In the meantime, the
Government filed a “Corrected Response [sic] to Counsel’s Response to Motion to Disqualify
Cou’nsel‘ for Conflict of Interest” (“Corrected Reply”) [Rec. No. 16]. Therein, the Government
acknowledged and corrected the factual error noted by Stillinger in her Motion for Leave to File
Sur-Reply,® but argued that the corrected facts still demonstrated the existence of an actﬁal or
serious potential conflict in Stillinger’s joint representation of the targets. The Government
subsequently filed a “Response to Sur-Reply to Motion to Disqualify Counsel” (“Sur-Response”)
[Rec. No. 18] on July 17, 2007. Through its Sur-Response, the Government drew the Court’s
attention to additional evidence in support of its argument that a conflict exists between Lopez

and Duntley. The Government filed the aforementioned evidence under seal on July 18, 2007

4 Stillinger asserted that, contrary to the Government’s contention in its Reply to Response to
Motion to Disqualify, target Roark was not present at a certain National Center for the Employment of
the Disabled (NCED) board of directors’ meeting. The Government originally alleged that targets Roark
and Lopez both attended the NCED board meeting at issue.

3 Stillinger’s Sur-Reply is represented in the record as document number 15.

8 The Government acknowledged that the board minutes did not show Roark as having attended
the meeting in question.
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[Rec. No. 20], andkprovided copies of the same to Stillinger, also under seal.”

B Stillinger's Motion to Strike

As noted, Stillinger filed a “Motion to Strike Motion to Disqualify Counsel for Conflict
of Interest” (“Motion to Strike”) [Rec. No. 5] on June 19, 2007.® Through her Motion to Strike,
Stillinger asked the Court to strike the Government’s Motion to Disqualify from the record in
criminal cause number EP-06-CR-1369-FM on proéedural grounds, giving the Government leave
to re-file the Motion to Disqualify in a separate, miscellaneous cause of action. After being
granted an enlargement of time, over Stillinger’s opposition,’ the Government filed its “Response
and Opposition to (Second) Motion to Strike™'® [Rec. No. 22] on July 19, 2007. To date,

Stillinger has not filed a reply.

7 See supra text accompanying note 2.

8 On June 18, 2007, Stillinger electronically filed a document entitled, “Motion to Strike Motion
to Disqualify Counsel for Conflict of Interest” [Rec. No. 3]. Stillinger withdrew the latter document the
same day, explaining that it had been filed in error, and substituted her “Response to Motion to
~ Disqualify Counsel for Conflict of Interest” [Rec. No. 4]. The Court notes that, saving the difference in
the captions, the two submissions were identical. The following day, June 19, 2007, Stillinger filed a
second document captioned “Motion to Strike Motion to Disqualify Counsel for Conflict of Interest”
[Rec. No. 5].

? Stillinger’s “Opposition to Government’s Motion for Leave to File Response and Opposition to
Motion to Strike Out of Time” is represented in the record as document number 21. The gravamen of
 Stillinger’s objection, as the Court understands it, is that the Government’s internal communication
breakdown does not justify the relief the Government seeks (i.c., leave to file a late response to
Stillinger’s Motion to Strike). The Court finds Stillinger’s argument unpersuasive. The Court’s policy is
to accommodate reasonable requests for extensions of time made by parties appearing before it, and notes
that Stillinger herself has been the beneficiary of this policy on numerous occasions. While the Court
does not endorse the Government’s admitted disorganization in the filing of its response, the Court is
nevertheless satisfied that the late filing represents an anomaly. More importantly, allowing the
Government to file a late response has resulted in no prejudice to Stillinger or her clients, as the Court
concludes it should grant her Motion to Strike, to the limited extent noted elsewhere in this Memorandum
Opinion and Order.

1% See supra text accompanying note 8.
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II. THE PARTIES’ ARGUMENTS

The Court summarizes the Parties’ respective positions regarding Stillinger’s
disqualification.

A The Government’s Argument in Favor of Disqualification

The Government identifies Roark, Duntley, and Lopez as targets of a lengthy and ongoing
federal criminal investigation by the Federal Bureau of Investigation (“FBI”). The Court has
received two guilty pleas in connection to that investigation, namely the pleas of Travis Ketner
.and Elizabeth “Betti” Flores.

The Government argues Stillinger’s joint representation of Roark, Duntley, and Lopez
regarding this same investigation constitutes an actual or serious potential conflict of interest.
The Government explains that the FBI's ongoing investigation may lead to formal charges
~ against Roark, Duntley, and Lopez in the same indictment. Although it has not as yet charged
Roark, Duntley, and Lopez, the Government contends the serious potential for it to do 50 triggers
the Court’s duty under Feéderal Rule of Criminal Procedure 44(c)(2) to inquire into the propriety
of Stillinger’s joint representation. The Government also avers Stillinger’s joint representation
of Roark, Dﬁntley, and Lopez under these circumstances violates Texas Disciplinary Rule of
Professional Conduct 1.06 and independently justifies her disqualification. The Government
notes that the Local Court Rules for the Western District of Texas expressly render Rule 1.06
- applicable to attorneys practicing in its courts. The Government contends Rule 1.06 provides it
with requisite standing to challenge Stillinger’s multiple representation of the three targets and
likewise empowers.the Court to disqualify Stillinger, if deemed appropriate. The Government
additionally directs the Court’s attention to case law supporting the Government’s position that:
(1) it has standing to challenge an attorney’s multiple representation of clients (both targets and

5



Case 3:06-cr-01369-FM  Document 24  Filed 07/26/2007 Page 6 of 28

non-targets) during grand jury proceedings; and (2) a court possesses supervisory power to act
upon such challenge where the alleged attorney misconduct relates to a grand jury proceeding
within the court’s control.

. The Government further asserts that, even if it eventually charges Roark, Duntley, and
Lopez in separate indictments and tries them one after another, the Court should not permit
Stillinger to successively represent these individuals. The Government contends Stillinger would
still- labor under an impérmissible conflict given these circumstances because the representation
would involve substantially related matters. The Government therefore urges the Court to
disqualify Stillinger from simultaneously or serially representing Roark, Duntléy, and Lopez.

To support its assertion that a conflict of interest exists in Stillinger’s jointly or serially
representing Roark, Duntiey, and Lopez, the Government alleges the following facts regarding
the targets and their relationships to one another.

1. The Targets and Their Relationships

At times relevant to the FBI investigation, Duntley was an elected trustee for Ysleta
Independent School District (“YISD”). Lopez served as Chief Operating Officer for the National
Center for the Employment of the Disabled (“NCED”). NCED, in turn, formerly owned Access
Healthsource (“Access™), YISD’s third-party administrator for health care benefits. The
Government contends that, despite the fact that NCED no longer owns Agcess, the two entities

and their management personnel remain closely linked."

"' The Government alleges that, on June 21, 2004, Access and two subsidiaries merged with
Precis, Inc. (“Precis™), a national health care solutions provider for employer groups. As a result of the
merger: (1) Access became Precis’s wholly-owned subsidiary; (2) NCED’s President and Chief
Executive Officer, Bob Jones (“Jones”), joined Precis’s board of directors; (3) NCED became Precis’s
major shareholder; and (4) Access’s president, Frank Apodaca (“Apodaca”), became Precis’s President
and Chief Executive Officer. :
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Access’s contract as YISD’s third party administrator was set to expire at the end of 2004,
Before the cnntract’s expiration, YISD solicited bids for a new third-party administrator contract.
In response, Access submitted a proposal urging YISD to continue using Access as the district’s
third-party administrator.

Roark was an El Paso Independent School District (“EPISD”) trustee and Hospice of El
Paso’s (“Hospice™) Executive Director. Hospice is a not-for-profit healthcare provider which
receives Medicare funding through the United States Department of Health and Human Services.
A board of directors runs Hospice of El Paso. Bob Jones (“Jones™), NCED’s Chief Executive
Officer, served as a Hospice board member and chairman of the board. Hospice’s office are
physically located in a building owned by NCED. '.According to the Government, NCED
ostensibly allows Hospice to occupy the space rent-free.

2. The Alleged Conflict Between Duntley and Lopez

The FBI has furthered its investigation through the use of Court-authorized interceptions
of wire and electronic communications and the execution of search warrants, all issued under this
Court’s authority. The FBI has also interviewed numerous witnesses. Stillinger does not dispute
the content of the intercepted communications and seized documents which the Government has
produCed in support of its argument that a conflict of interest exists between Duntley and
Lopez.” By virtue of these intercepted comrnunications, seized documents, and other

investigative means, the Government asserts the FBI has uncovered evidence suggesting Duntley,

12 As discussed in note 2, supra, the Government has provided Stillinger with redacted
transcripts of the intercepted communications at issue. The Court notes that, with one exception,
Stillinger also does ot dispute the content of the intercepted communications and seized documents the
Government has produced in support of its argument that a conflict exists between Lopez and Roark.
This dispute, however, has since been resolved. See supra text accompanying notes 4 and 6.

7
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a YISD trustee, voted to allow Access to continue as YISD’s third party administrator in return
for NCED’s (Access’s associated corporate entity) employment of Duntley’s son, Aaron.

Specifically, the Government states Lopéz was one of several individuals who received
an email, dated Septefnber 8, 2004, and time-stamped 5:22 p.m., from Frank Apodaca
(“Apodaca”), Access’s president.” In this email, Apodaca allegedly sought work for Duntley’s
son with NCED or any of NCED’s affiliated companies. The email’s subject line reads: “Job
Candidate.”™ The body of the email states: “Please advise if we have any positions available for
the following individual. He appears to have direct sales experience and is pretty open to any
ideas/opportunities at this point. Thanks.”" Aaron Duntley’s contact information and a
summary bf his employment history, education, and positive characteristics follow."®

At 5:30 p.m. on September 8, 2004, Lopez forwarded Apodaca’s email to an individual
named “Steve” at Séhara Sportswear.”” The Government states Sahara Sportswear is a for-profit
compahy financially related to NCED. The message accompanying the forwarded email reads,

“Steve, FYI should you need someone in sales.”'® Lopez courtesy-copied Apodaca on the latter

13 See Gov’t’s Sealed Compliance with Court’s Order to Supp. Mot. to Disqualify (hereafter,
“Supplement”), Rec. No. 17, Ex. B (Sept. 8, 2004, 5:22 p.m. email from F. Apodaca to E. Lopez, et al.).

4 See Supplement, Rec. No. 17, Ex. B (Sept. 8, 2004, 5:22 p.m. email from F. Apodaca to E.
Lopez, et al.).

5 See Supplement, Rec. No. 17, Ex. B (Sept. 8, 2004, 5:22 p.m. email from F. Apodaca to E.
Lopez, et al.).

16 See Supplement, Rec. No. 17, Ex. B (Sept. 8, 2004, 5:22 p.m, email from F. Apodaca to E.
Lopez, et al.). '

17 See Gov’t’s Addendum to Sealed Compliance with Court’s Order to Supp. Mot. to Disqualify
(hereafter, “Supplement Addendum™), Rec. No. 20, Ex. I (Sept. 8, 2004, 5:30 p.m. email forwarded from
E. Lopez to “Steve”).

1 Supplement Addendum, Rec. No. 20, Ex. I (Sept. 8, 2004, 5:30 p.m. email forwarded from E.
Lopez to “Steve”).
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