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Re:  ASARCO L.L.C.’s Response to Petition by the City of El Paso and the
State of New Mexico Environment Department For Revocation of Air
Quality Permit No. 20345

Dear Ms. Castafiuela:

Enclosed for filing in the above-referenced and numbered proceeding please find
an original and twelve (12) copies of ASARCO L.L.C.’s Response to Petition by the City of El
Paso and the State of New Mexico Environment Department for Revocation of Air Quality
Permit No. 20345.

Please file the original and 11 copies of this document and return one file-stamped
copy to the messenger. A copy of the above referenced document is being served on the persons

in the attached Certificate of Service.

Thank you for your attention to this matter. If you have any questions concerning
this filing, please do not hesitate to contact me at the number above.

Enclosures

cc: Attached Service List
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' ASARCO L.L.C.'S RESPONSE TO PETITION BY THE CITY OF EL PASO
AND THE STATE OF NEW MEXICO ENVIRONMENT DEPARTMENT
FOR REVOCATION OF AIR QUALITY PERMIT NO. 20345

TO THE HONORABLE COMMISSIONERS AND GENERAL COUNSEL OF THE TEXAS
COMMISSION ON ENVIRONMENTAL QUALITY:

ASARCO, L.L.C. ("Asarco") hereby ﬁles its response to the Petition of the City
of El Paso ("the City") and the State of New Mexico Environment Department ("NMED") for
revocation of Air Quality Permit No. 20345, (“the Petition") and would respectfully show the
following: |
I | . Introduction

With miuch media fanfare but no legal authority, the City and NMED have
petitioned the Commission to revoke the very same permit that the Commission just voted
unanimously to renew: Air Quality Permit No. 20345. The Petition lacks any convincing
explanation for such an extraordinary réquest. The Petitioners assert the very same arguments
that have been rejected by the Commission time and time again. The Petition adds nothing of
su'bstance to the Cbmmission’s very thorough consideration of Air Quélity Permit No. 20345,
. and its filing — immediately following the renewal of the permit and before the Petitioners have
exhausted their procedural rights to seek review of that sound decision — simply borders on an

abuse of the administrative process.

AUS01:502163.9 1



The Petitioners afg’ue unconvincingly tﬁét recasting their past arguments into a
new filing "pfovides the Commission a legal process whereby it can fully evaluate the potential
negative impacts of the Asarco El Paso Plants [sic], outside of the possible legal constraints
éssociated with Section 382.055."! Stated plainly, this means that thé Petitioners would like to
changé the outcome produced by the legal process for evaluating the renewal of Air Quality
Permit No. 20345 that is defined in the Texas Clean Air Act ("TCAA"). They would like the
. Commission to start over, but not with the TCAA's rules that govern renewal and the
accompanying procedural rules that provide the Clty with an opportunity to move for rehearing
and péssibly seek judicial review. The Petitioners would rather petition the Comrﬁiséi‘on in an
effort to "provide" their own ,""légal process," -apparently one that is free from the "legal
constraints" that led to renewal of the permit just weeks ago.

Any process for the Commission to-act upon the Petition will né’ed to be
"provided" by some source 6ther than the Cbhimissidn's rules, because no TCEQ rule provides
for a petition such as the one that the City and NMED have filed. The Petitioners have not
pointed to any example of the Commission ever granting or even considering such a petition.
What is the basis that the Petitioners provide in this desperate plea for the Commission to take
such unprecedented action?b Nothing but the same information that the Petitioners have already
giw-/en to the Commission, copied directly froﬁd mu’l’tiple filings over the course of the lengthy
renewal proceeding that just concluded. Accordingly, for the reasons set forth below, the

Commission should reject the Petition.

! petition at 4.
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IL. Argument
A. Air Quality Permit No. 20345 Just Saw a Lengthy and Rigorous Review ‘

In renewing Air Quality Permit No. 20345, the Commission followed the
statutory process that g'ovérns permit renewal evaluations as set forth in TCAA Section 382.055.2
In doing so, the Commission did not, as Petitioners suggest, blindly follow an inadequate
statutory process that left the need to "more fully evaluate" the air quality impacts of emissions
from the El Péso Plant.’ To the contrary, the Commission exercised considerable discretion to
eﬁsure that the proceés was rigorous, cornpr'ehen‘sive, and protective of air quality.

Dé’Spite the fact that the TCAA does not provide forb'a contested case hearing in
"no-increase” renewals such as Asarco's, the Commiséion exercised its ‘plenar'y’aut'hori'ty to refer
two limited issues concerning Asarco's application for a contested case hearing to inform the
réneWal process.* After the hg:aring, the Commission ordered the Executive Director to assess
the appropriateﬁeS's of a permit an;éndment tather than a renewal application and to complete a
rigorous investigation of all air quality control equipment and related practices at the El Paso
Plant’ The Commission ordered Asdrco to coﬁduct modeling across a fifty-kilometer area
according to a TCEQ-designed protocol, with consideration given to impacfs in Texas, New
Mexico, and Mexico.®

The conclusions of the Executive Director’s gx’te’nsive ihvest_igation and his

review of Asarco’s modeling are detailed in a report published by the Executive Director on May

? See Tex. Comm'n of Envt'l Quality, An Order Concerning the Application of ASARCO Incorporated for Renewal
of Air Quality Permit No. 20345 at 1 (Mar. 27, 2008).

3 See Petition at 4.

* See Tex. Comm'n on Envt'l Quality, An Interim Order Concerning the Application of ASARCO Incorporated to
Renew Air Quality Permit No. 20345 at 1 (May 14, 2004).

* Tex. Comm'n on Envt'l. Quality, An Interim Order Concerning the Application of ASARCO Incorporated to Renew
Air Quality Permit No. 20345, Ordering Provision 3 (Mar. 10, 2006).

$1d.at 11, Ordering Provision 2.
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1, 2007 (“Executive Director’s Report™).” After detailed investigations by TCEQ staff and an
independent industry expert, the Executive Director concluded that all major process and
abatement equipment and components are present, intact, and in generally satisfactory

condition.?

The Executive Director r‘e‘(:‘omrﬁeﬁdéd maintenance and rehabilitation work that
Asarco should complete prior to restarting thé smelter.” The Executive Director also concluded
that ‘past actions do not necessitate an 'améndme'nt application.'” - Asarco's air dispersion
modeling, which was reviewed by both TCEQ s‘téff and an inciependent modeling expert,
demonstrated that emissions fr'o"m the Plant will corhply with 'épp'licable federal and state dir
quality 'standiar’ds;“ TCEQ's toxicology section confirmed that adverse health éffects are not
expected to occur as a result of exposure to the proposed emissions from the facility.'? _Using' the
comprehensive air' dispersion modeling, and with the experﬁse of TCEQ's Air Dispersion
Modeling Team, Toxicolbgy Section, . and an independent auditor, the Executive Director
concluded that emissioﬁs from the Asarco El Paso Plant are not expected to cause or contribute
to a condition of air pollution.”? All of tﬁis inforﬁation supported the Commission’s dec.ision.to
renew Air Quality Permit No. 20345 on February 13, 2008. In fact, the Executive Director's

Report was specifically adopted by the Commission.

- 7 Tex. Comm'n on Envtl Quality, Executive Director’s Report to the Commission on Renewal of ASARCO
Incorporated’s Air Quality Permit No. 20345 (May 1, 2007) (hereinafter "Executive Director's Report™).

8 1d. at24.

? See id. at 24-26.
1°1d. at 26.

" 1d. at 24.

2 Executive Director's Report at 24 (citing Mémorandum from Jorig-Song Lee, TCEQ Toxicology Section, to Dois
Webb, TCEQ Air Permits Division, Health Effects Review of Emissions from Asarco, Inc., El Paso, El Paso County,
Texas (Apr. 12, 2007) (Executive Director's Report Aftachment J)).

Brd at24.

"4 Tex. Comm'n of Envt'l Quality, An Order Concerning the Application of ASARCO Incorporated for Renewal of
Air Quality Permit No. 20345 at 2, Ordering Provision 1 (Mar. 27, 2008).
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B. TCEQ Responded to Petiti_joilel"'s'- A'r'gﬁinehts‘ During the Renewal Process

The Commission's full evaluation of Air Qualify Permit No. 20345 did not stop
with the investigation and Asarco's comprehensive modeling. After the Executive Director's
Report was issued, the Corﬁmission accepted public comments on the Report. Both the City and
NMED took the opportunity to comment. The Executive Director in tarn provided a detailed
response to comments submitted by parties to the 2005 contested case hearing, including the
City, as well as certain other parties, including NMED."

The factual allegations in the recently-filed Petition are remarkably similar to the
City of El Paso's June 1 8, 2007 Comments on the Executive Director's Report. Nearly all of the
substantive arguments in the Petition are present in the City's June 18, 2007 Comments, recast
here under the statutory grounds for which the Commission "fnay" revoke a permit. In several
instances, the Petitioners have not even bothered to re-phrase their arguments, doing nothing
" more than pésting the City's old argumerits into :;:'1 new 40-r;age‘ filing in an effort to dodge the
"legal constraints" of the last proceeding that led to unanimous renewal of Air Quality Permit
No. 20345.

In their hollow attempt to convince the Commission to undo the renewal of Air
Quality 'Permit _ No._ 20345, the Petitioners are _e’ffectively requesting that the Commission
reconsider arguments that were rejected by the 'Connnission when it appfoved the Executive
Director's July 2007 Response to Comments. A comparison of the Executive Director's July 27,
2007 Response to Comments and the Petition leaves little doubt about the redundant ~and

frivolous nature of the current Petition.

' Executive Director's Response to Comments on Executive Director's Report to the Commission on Renewal of
Asarco Incorporated's Air Quality Permit No. 20345 (Jul. 27, 2007).
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e Factual allegations contained in Section ILA. of the Petition were considered and
addressed by the Executive Director in Responses 20; 22, and 24 of his July 27,
2008 Response to Commerits.

» Factual allegations contained in Section II.B.1 were addressed in Responses 18,
20, 21, 22, and 24 of the Executive Director's Response to Comments.

» Factual allegations contained in Section IL.B.2 were addressed in Response 17 of
the Executive Director's Response to Commetits.

¢ Factual allegations containéd in Section II.C were addressed in Response 30 of
the Executive Director's Response to Comments.

- o Factual allegations contained in Section II.D were addressed in Response 8 of the
Executive Director's Response to Comiments.

o Factual allegations contained in Section IL.E.1 were addressed in Response 21 of
the Executive Director's Response to Comments.

e Factual allegations contained in Section II.E.2 were addressed in Response 18 of
the Executive Director's Response to Comments.

e Factual allegations contained in Section ILF were addréssed in Response 43 of the .
Executive Director's Response to Comments.

e Factual allegations contained .in Section IL.G were addressed in Response 46 of
the Executive Director's Response to Comments.

o Factual allegations contained in Section IL.H.1 were addressed in Response 7 of
the Executive Director's Response to Comments.

 Factual allegations contained in Section IL.H.2 were addressed in Responses 2 and
3 of the Executive Director's Response to Comments.

o Factual allegations contained in Section II.H.3 were addressed in Response 46 of
the Executive Director's Response to Comments.

Asarco emphatically disputes the. substantive arguments in the Pe‘titiqn, and the
company would certainly reassert its position in the appropriate setting. But this duplicative
Petition does not present an appropriate settiri'g. The arguments in the Petition were rejected by
the Commiésion during the renewal procegding and through the Commission's approval of the

Executive Director's Response to Comments. Nothing has changed since then.
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The Commission's approval of the Executive Director's Response to Comments
'caﬁe shortly after TCEQ's action to reject a similarly groundless plea for enforcement against
Asarco from the El Paso County Attorney in yet another proceeding. The County Attbm‘ey
sdught enforcement agaiins"t Asarco with an October 29, 2007 letter to the TCEQ Executive
,Di‘rectdr that was a clear.effort to influence the renéwal prdéee’d’ing.l.ﬁv Inexplicably, the Co‘ﬁnty
Attorney argued that Asarco's effort to renew Air Quality Permit No. 20345 was redson for
enforcement against Asarco.'” The Executive Director rejected the County Attorney's request,
concluding that civil or administrative remedies are adequately and approptiately addressing the
alleged environmental violations.'® Mﬁch ’iike‘th'e County Attorney's request that has already
been rejected by the Commission, the current Petition is an unsup}io‘rtabl‘e effort to shop old,
uncoﬁvincing argumenté in a differ‘ent and unnecessary process.A The effort is a waste of
Commission resources and nothing more.
C. There is No Legal Process for Petitioners' Request
.The Petitipne‘rs' hasty repackaging of their old argumeﬁts is particularly
unconVincing when one considers that they are asking the Commission to take an action that is
outside the well-established framework for Commission issuance, oversight, and enforcémént of
air permitting in T:exas. For this reason, Commission action on a third-party petition for
| revocation of an air permit is, to Asarco's knowledge, unprecedented. The Texas WaterCodev

provides that the Commission—acting solely in its discretion—"may" revoke several types of

16  etter from Jose Rodriguez, El Paso County Attorney to Glenn Shankle, TCEQ Executive Director (Oct. 29,
2007).

17 See id. at 10.

'® Letter from Glenn Shankle, TCEQ Executive Director to Bruce Manvell, Office of the El Paso County Attorney
(Feb. 8,2008). See also, Press Release, El Paso County Attorney, TCEQ Rejects Request for Criminal Enforcement
Against Asarco (Feb. 27, 2008).
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permits, including air permits, for several statutoﬁly-liéted grounds.’® But there 1is no third-pai't'y
right in the Water Code, the TCAA, or any other Texas environmental statute, to petition the
Commissioh for revocation of an air permit, as has been done here. Nor do the Commission's
rules provide for a third-party petition for revocation of an ai; permit. This absence vof '
procedural rules in the air permitting context stands in marked contrast to the Consolidated
Permit regime in Chapter 305 of the Commission's rules, where the Commission has
promulgated rules for affected persons to petition for revocation of water and waste pen‘nits.zo
With ﬁq rules in place to govern it and ﬁo past example of the Commission ever granting a third-
party petition: for revocation of an air p‘ermif, such a petition is simply an attempt to circumvent -
due process and the established rules governing air permits.

While the Petitioners can’nO"t point _-t't") épeciﬁc legal authority authorizing a third-
party petiﬁOn to revoke an air permit, there is well-established legal authority that should prevent
the Commission from even considering suéh a pet‘itioh. Coming just days after the Commission
acted to rénew the permit, the Petition is an illegal collateral attack on that action. The Texas
Supreme Court held that “[plermitting relitigation offends the policy reasons suppoﬁing the

1”21 Unless expressly allowed by statute or in

doctrines of res judicata and collateral estoppe
limited situations of changed ci_rcum'stances; an administrative agency cannot reconsider a

previous final order.”? Here, the Petitioners cannot assert that there have been "changed

19 See TEX. WATER CODE § 7.302.
2 See 30 TAC §§ 305.66, 305.68.

2 Codlition of Cities for Affordable Utility Rates v. Public _Utilz‘tjz Comm’n of Texas, 798 S.W.2d 560, 565 (Tex.
1990).

22 Coalition of Cities, 798 S.W.2d at 565; Ramirez v. Texas State Board of Medical; Examiners, 99 S.W.3d 860,
864-865 (Tex. App. - Austin 2003, pet. denied); West Texas Utilities Company v. Public Utility Commission of
Texas, 896 S.W.2d 261, 269 (Tex. App. - Austin 1995, writ dism’d); Young Trucking, Inc. v. Railroad Comm’n of
Texas, 781 S.W.2d 719, 721 (Tex. App.--Austin 1990, no writ); Al-Jazrawi v. Texas Bd. of Land Surveying, 719
S.W.2d 670, 671 (Tex.App.-Austin 1986, writ refused n.r.e.); South Texas Indus. Services, Inc. v. Texas Dept. of -
Water Resources, 573 S.W.2d 302, 304 (Tex.Civ.App.-Austin 1978, writ refused n.r.e.).
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 circumstances" simply because they vhave restyled their past briefs and sought a new TCEQ
docket number. | |
| Moreover, in advocating an undefined revocation process, the Petitioners seek to
circumvent the well-established processes by which the Commission regulates Texas air permit
holders. The periodic review afforded by renewal p‘roceedings at the end of each permit's limited
term is an impoﬂant step in thls process, and, as described ab‘dv.‘e, the Commission exercised
cb‘nsid‘e‘rable discretion during the recently compléted retiewal pr'oceeding‘ to ensure a thorbugh
and coﬁqprehensive review. This periodic review co‘mp‘leme‘nts the Commission's ongoing
enforcement role, which is cqnducted by the Commission with defined criteria for enforcement
initiation and defined processes to govern eﬁ‘forcex‘nent prOCeedings once they begin. The
Petitioners would have the Commission ignore its existing processes for oversight and review 6f :
the regulated community in favor of an undefined, unprecedented revocation proceeding.
II.  Conelusion: The Commuission Should Deny the Petition. |

There no basis for a third-party petition to revoke an air permit in Texas
environmental statutes, TCEQ rules, or in TCEQ'S 'paét practices. Unsupported by Commission
rules as it is, the Petition atvha'nd is even less justified coming difectly on the heels of the
Commissi’on's_ recent unanimous decision to renew Air Quality Permit No. 20345. In making
this decision, the Commission was fully informed of the arguments contained in the current
Petition. To reconsider them now Wbul‘d be to allow an illegal COHateral-attack on a final
Commission order that has barely been issued, let alone seen Motions for Rehearing.

With no reasonable basis for the Petitioner's unjustifiable and duplicative request,
the Commission should deny the Petition without further consideration. The Commission has

provided effective oversight of Air Quality Permit No. 20345 using its existing processes in the
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