IN THE COUNTY COURT AT LAW NUMBER 3 -
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§ Cause No. 2008-2030

CITY OF EL PASO. and EL PASO N
WATER UTILITIES PUBLIC SERVICL N
BOARD. N

Detendants.

DEFENDANTS' ORIGINAL ANSWER AND COUNTERCLAIM

COMES NOW the City of El Paso (City) and L} Paso Water Utilities Public Service Board
(PSB). Defendants in the above-styled cause of action, and file this their Original Answer and
Counterclaim, and in support thereof would show the following:

(seneral Denial

l. Defendants generally deny the allegations of Plaintifts™ Original Petition and Application
for Injunctive Relief, pursuant to Rule 92, Texas Rules of Civil Procedure, and demand strict
proot thereot.

Counterclaim for Declaratory Judgment

2. Following major storms and flooding during August 2006, the City undertook a study of
its existing stormwater management program and options available to more cffectively address

stormwater management in and around Ll Paso.  After receiving its consultants™ report.,

numerous public hearings. and satistaction ot"all apphicable notice requirements. Ordinance No.



16668 was adopted by the Bl Paso City Council on June 19,2007, (A copy of this ordinance is
attached hereto as “Exhibit A7)

3 Ordinance No. 16668 establishes a municipal drainage utility tor the Cuy ot El Paso
pursuant to the provisions of  Subchapter C ot Chapter 402 of the Texas Local Government
Code, §402.041, ¢t seq. Operation and management ol the City’s drainage utility 1s delegated by
Ordinance No. 10668 to the PSB pursuant to the authority of Chapter 1502 ot the Texas
Government Code, §1302.001, ¢f sey.

4. Following extensive notice and public hearings, as required by Local Government Code §
402.0435. the PSB adopted rules and fees for the drainage uwtility. These are found in Rule 3 of
the Rules and Regulations of 151 Paso Water Utilities Public Service Board. (A copy of Rule 3 is
attached hereto as “Lixhibit By ‘The rates reflected by Rule 3 have since been revised by the
PSB and a revision of the rule is in process.

3. Plaintiffs™ allegation that Subchapter H of Chapter 402 of the Local Government Code
limits the City's abtlity to delegate operation and management of the drainage uttlity to the PSB
is incorrect. Subchapter H was adopted by the fegislature in 1999, as part of a non-substantive
codification relating to public sccurities, and contains no indication that it was intended to
modity or limit the provisions of (i) the Municipal Drainage Utility Systems Act, imitially
adopted in 1983, or (i) the provision of Chapter 1502 of the Government Code which allows
delegation by a city of operation of utility systems and combined utitity systems to a board of
rustees such as the PSB. Acts 1999, 76" Leg.. ¢h. 227 § 13 (A copy of the legislation is
attached hercto as “Exhibit C.7)

6. By its express terms Subchapter Hosimply provides an eption for home rule cities to

defegate management and control of two or more utilitics 1o a seven-member board of trustees.



One ot the requirements for Subchapter H's application is that the ¢ity by ordinance clect 1o
have the management and control of two or more ot those utility systems governed by the
subchapter.”™ Tex. Loc, Govit Code § 402,141, The City has made no such election.

7. Detendants seek the Court’s declaratory judgment that Ordinance No. 10668 is a valid
exercise of the City’s authority pursuant to Subchapter C ol Chapter 402 of the Local
Government Code. creating a municipal drainage utility, and that operation and management of
this utility has been validiy delegated to the PSB pursuant to Chapter 1502 ot the Government
Code. 'This declaratory judgment is sought pursuant to the Uniform Beclaratory Judgment Act. §
37.001, ¢f seq.. Texas Civil Practice and Remedies Code.

8. Defendants seck reasonable and ncecessary attorneys fees pursuant to § 37.009. Texas
Civil Practice and Remedies Code.

Response to Application for Injunctive Relief

9. Plaintiffs have not shown. and cannot show, any likelihood of success on the merits.

10. Plaintitts have not shown, and cannot show, any immediate. irreparable harm. The only
harm possibly involved is money damages — by definition, not “irreparable.”™

1. Plaintifts have not shown, and cannot show. that the harm they would sutter il injunctive
reliel does not issue exceeds the harm to the City and PSB's efforts to implement a needed
stormwaler management prograni.

12

Plaintitfs have not shown. and cannot show. that the harm that Phuntitfs will sufter if
they are forced to pay a drainage fee that i1s ultimately determined to be unauthorized outweighs
the harm to the public ot enjoining collection of drainage utility fees, thereby shutting down the

City's stormsvater managenient program.

L)



13. It the Court should grant Plaintitfs™ requested temporary injunctive relief, Detendants
request that Plaimut?s be required to post bond in an amount equal to the drainage fees. collection
ol which 1s sought to be enjoined. Estimating a six-month duration of the temporary injunction
prior to trial on the merits, this would be approximately $ 1.2 million per month or $ 7.2 million.
Prayer

14. Detendants pray: (a) that Plamntfls take nothing by their acuon: (b) that all relief
requested by Plaintifts be denied; (¢) that the Court issue its declaratory judgment atfirming the
validity ot Ordinance No. 16668 and its delegation of operation and management of the drainage
utility 1o the PSB; (d) that Defendants be awarded reasonable and necessary attorneys fees: and
(¢} for such further relief at law or in equity to which Defendants may show themselves justly

entitied.

Respectfully submitted,

Douglas G. Caroom

State Bar No. (13832700

Bickerstaft Heath Delgado Acosta LLP
816 Congress Ave., Suite 1700

Austin, Texas 78701

Tel: (512) 472-8021

Fax: (512) 320-5638

Alctandro (Alex) Acosta, Jr.

State Bar No. 00835600

Bickerstalt Heath Delgado Acosta LLLP
1112 Montana Avenue

El Paso. Texas 79902

Tel: (915)y5333-1810

Fax: (915) 333-1841
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Attorneys tor Defendants
City of EL Paso and 1 Paso Water Utilities Public
Serviee Board

CERTIFICATE OF SERVICE

T . e . 1 N .
Ihis is to certify that on this 277 day of May. 2008, a teue and correct copy ot the
toregoing document was served on the tollowing parties via certified mail:

Brett Duke

Law Oflices of Brett Duke, P.C.
4157 Rio Bravo

I:1 Paso. Texas 79902
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Alejandro Agosta, r.
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Ordinance No. __Oiii' 6 6 8

AN ORDINANCE OF THE CITY OF EL PASO, TEXAS,
ESTABLISHING A MUNICIPAL DRAINAGE UTILITY SYSTEM
AND RESOLVING MATTERS RELATED THERETO.

WHEREAS, the creation of a drainage utlity system within the City of El Paso ("City") is
necessary end essential to ensure that the collection of storm water runoff and management and control of
storm water runoff adequately protects the health, safety, and welfare of the citizens of the City including,
but ot limited to, protection from loss of fife and property caused by surface water overflows and surface
waler stagnation; and

WHEREAS, Chapter 402, Subchapter C of the Texas Local Government Code, as amended (the
"Municipal Drainage Utility Systems Act” or the “Act"), authorizes the City to establish a municipal
drainage utility system within the boundaries of the City and its extraterrizorial jurisdiction, and

WHEREAS, through this Ordinance, the City desires to adopt the Act and declare the drainage
system of the City to be a public utility; and

WHEREAS, the City has adopted an Open Space Master Plan which emphasizes open spaces
and natural dreas as a possible method to belp manage storm water, reduce flooding risk and improve
water quality; and

WHEREAS, notice of the time and place of the public hearing to consider this Ordinance
(including the fuil text of this Ordinance) has been published in the E| Pago [irmes three times, with the
date of first publication occurring on or before the 30® date before the date of such hearing, zll in
accordance with the Act; and

WHEREAS, the City intends to fund a storm water draingge system that fairly and equitably
allocates the cost of storm water control to properties in proportion to storm water runoff potential for
each type of property.

NOW THEREFORE BE IT ORDAILNED BY THE CITY COUNCIL OF THE CITY OF EL PASO,
TEXAS:

SECTION L
FINDINGS REQUIRED BY LAW

The City hereby adopts the Municipal Drainage Utility Systems Act and finds that the City will,
and hereby direzts the El Paso Water Utilities Public Service Board of the City ("Board™), oo hehalf of
the City, to.

{1) Establish a schedule of drainage charges against all real property in the proposed service
area subject to charges;

(1) Provide drainage service for all real property in ‘he croposed area upon pavment of
drainage charges (except rea. property that is exempt from such sharges); and

{u)  Offer and provide drainage service on nendiscriminatory, rzascnable, and equitable terms
in accordance with Ruies and Regulations as promulgated by the Board.
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SECTION II.
DEFINTTIONS

In this Ordinance, the following capitalized terms shall have the meanings specified below:

“Benefited property” means an improved lot or tract to which drainage service is made available under
the Act and this Ordinance and in accordance with applicable Rules and Regulations.

“Board” means that certain board of trustess known as the “Public Service Board” established by
the City pursuant to Section 1502.070 of the Texas Government Code and charged with having
complete authority and control of the management and operation of the water and wastewater
system of the City, as represented by the various persons appointed to such board from time to
ume.

“City" means the City of El Paso, Texas, a Texas Home Rule Muaicipality.

“Municipal Drainage Utlity Systems Act” or the “Act” means Section 402.041, et seq., as it may be
amended by the Texas Legislature from time to time to include, but not by way of limitation, the
applicable definitions in the Act. .

“Service AreA” means all that area of land located within the city limits of the City and any other land
areas in the City’s extaterritorial junisdiction as provided by the Municipal Drainage Utility Systems Act
which, as a result of topography or hydraulics, contribute to overland flow into the watersheds served by
the drainage system of the City. Upon the effective dates of completed annexation of additional lands into
the City, each such annexed additional land shail become part of the service area. Land annexed for
limited purposes shall become a part of the service area upon annexation for full purposes. The Service
Area may be sxtended by written resolution of the Board, to the extent permitted by the Act at the time of
adoptign of such resolution, to include other land areas outside the city limits of the City which, as 2
result of topography or hydraulics, contribute overland flow into the watersheds served by the System
provided, however, in no event may the Service Area extend farther than the boundaries of the City’s then
current extraterritorial jurisdiction, nor, except as expressly provided by the Act, may the Service Area
extend into the boundaries of another municipality.

“Storm 2006 Projects” means those projects set forth under Priority I and Priority II in the Storm 2006
Update dated May 7, 2007 (the “Update”) given by the Acting City Engineer te the City Council and the
Boerd and on file with the City Clerk.

“System™ means the Municipal Drainage Utility System established by this Ordinance and encompasses
the complete drairage system of the City as it now exists and may be improved, added to, or extended
hereafter, there being inciuded in such term all drainege facilities now or hereafter owned or operated by
the City, Iving within ard without the boundaries of the City, and including all rea] estate and rea) and
personal property of every kind and pature comprising any part of or used or useful in the operation of the
System but excluding parks, roads, streets and pridges.

“Wholly suficient and privately owned drainage system’ mears land owned and vperated by a nersen
other than a manicipal drainage 2tility system the drainage of which does nat discharge into a creek, river,

slouzh, culvert or other channel that is part of 2 municipal drainage utility system.

Al ether words un.ess specificaliyv defined shail have their usual and customary mean.ng



SECTION IIL.
ESTABLISIIMENT AND MANAGEMENT OF THE SYSTEM

A The System is hereby established as a municipal drainage utility system aed declared 1o
be a public utility.

B. The Board shall cause to be prepared a Master Stormwater Management Plan
(“Stermwater Pian”) which shail be approved by the City Council. in developing the Stermwater Plan, the
Board shall take into account the use of open space as natural drainage and to extent reasonably pussible
preserve the City's open spaces, greenways, arroycs and wilderness areas ip their natural state as a means
to assist in the management of storm water and in accordance with the City’s Open Space Master Plan.

C. Notwithstanding anything herein to the contrary and even to the extent such operation
may constitute storm water maintenance, the City shall continue to be responsible for (i) zoning and
flocdplain regulation, including floodplain administrator duties, floodplain mapping, FEMA and
comumunity rating system; (ii) road, street and bridge construction and maintenance; (it} subdivision
plans and building permits; (iv) parks; and {v) certain zdministration and support services, such as human
resources, as agreed to by the City Manager and the General Manager of the El Paso Water Utlities (the
“Genera) Manager”) in accordance with the transition provisions of Section X hereof.

D. Except as otherwise expressly provided in this Ordinance or under appticable law, the
Board shall have complete authority and control of the management and operation of the System on
behalf of the City. The Board shall approve an annual budget for the System and shall approve such fees
or charges as recommended by the General Manager. The Board shall appoint the General Manager as
general manager of the System. The General Manager shall =stablish an organizational structure for
management of the System which may be changed from time to time with Board approval.

' The General Manager shall bring to the Board annually a Stormwater Capital
Improvement Plan (the “Capital Plan”) for its approval which shal]l include both short and long term
objectives. Tc assure compliance with the Stormwater Plan, the City’s Fiood Plain Administrator shall
review the proposed Capital Plan prior to its presentation to the Board. The Cepital Pian shall, to the
extert reasonably possible, include the use and maintenance of arroyos and other natural drainage systems
as a1 means to manage stormwater and otherwise take into account environmental best practices in the
construction of any stormwater infrastructure, The Capital Plan shall identify stormwater infrastructure
projects (including land acquisitions) which have the potential dual purposes of stormwater management
and preservation of the City’s open spaces, greenways, amoyos and wildemness areas i their natural state
in accordance with the City’s Open Space Master Plan and the City’s Parks and Recreation Master Plan
("Green Projects™). The Board shall allocate an amount equal to ten percent {10%) of the System’s
annual drainage utility fee revenues for such Green Projects.

E. A drainage utility fee shall be imposed on each improved parcel within the City for
services and facilities provided by the System, except as to exemptions provided for by law or by this
Ordinance. For purposes of imposing the drainage utility Tee, al) elizible narcels within the Service Area
shatl be classifed into calegories assigned by Rules and Regulations of the Board 10 be hereafier set by
the Board. Such c.assifications of the eligible parcels shall cistinguaish between resicential and ron-
residential use, tlake into account estimated impervious area or surlace and be nandscominatory,
equitable and reascnabie. i accordance with the Act. [n evaluating drainage utlity fee structures, the
Qoard shall consider alternatives that group or establish sub-categories of residential uses bused
on parcel size, impervious area of OTOET Teasonddie Snisria.



E. At Jeast ouce a year beginning with the Fiscal Year ending August 31, 2009, the General
Manager, on behalf of the Board, shall present to the City Council a report on the status of the System.

SECTIONIV.
ADMINISTRATIVE PROVISIONS

A No_Assumed Liability Citv. By the passage of this Crdinence, the City makes no
representation that all of the City's drainage problems will be immediately remedsed and the City Counzil
is given full discretion in establishing the time and quantitative prionities in expending funds as the same
become available to meet the storm water needs of the City on a reasonable basis. The passage of this
Ordinance shal! not be construed to relieve private landowners, developers or other individuals or entities
from providing drainage improvements pursuant to the ordinances of the City and the laws of this State
which relate 10 drainage, storm water or storm water improvements. The City itself shall be responsible
for the funding and construction of the Storm 2006 Projects (regardless of final cost of completion).
Neither the Board nor the System shall be responsible for the funding and construction of the Storm 2006
projects,  The Board shall be responsible for those projects listed as “Priority II" work in the Update as
part of the System. Nothing in this Ordinance shall be deemed 10 waive the City’s immunrity under State
law.

B. No Agsumed Liability Board,  The Board makes no representation that all of the City’s
drainage problems will be immediately remedied and the Board recognizes the City Council's
governmental budgeting discretion in establishing the time and quantitative priorities in expending funds
as the same become available to meet the storm water needs of the City on a reasonable basis. The City
and the Board recognize that the Board Is undertaking a governmental function in aceepring the
delegation of the rights, duties and responsibilities of a municipal drainage utility system pursuant to the
Act and the authority of the City acting as & Texas Home Ruie Muricipality. The effective date of this
Ordinance provides the effective date for the beginning of the actions and responsibilities of the Board in
this matter.

C. Exemptions from Civil Service,  The Generai Manager shall be responsible to appoint
officers and employees that directly report to the General Manager, inciuding, an attorney or attorneys,
Assistant General Manager(s) of the System and such other officers or personnel that directly report to the
General Manager in his capacity as general manager of the System. All other officers and employees,
except members of the Board, the General Manager, attorneys, Assistant General Manager(s} and persons
directly reporting to the Assistant General Manager(s) shall serve under the City Civil Service provisions
as are or may be established by the Charter of the City or the laws of Texas, and the Board shall have the
same authority with respect to such officers and empicyees as that of the City Council with respect to
ather officers and other employees of the City,

D. Insurance.. The Board will obtain overall property insurance on the assets of the
Municipal Drainage Utility System in a form and amount as the Board may determine 1o be reasonzble
and prudent. Such insurance may take the form of general liability insurance or an umbrelia insurance
palicy.

SECTION V.
DRAINAGE UTILITY FUND

A D-ainage Ltilisy Fuad., The Board shall establish o drainzge atility fand. Al dramage
ity T2es shall be geposited as collected and received mie this fund, and shall bz used exclusively for
the drainage services set farh under the Act, inciuding but not linited to Mose services referenced in

tocal Governmert Code Section 402034023,




B. Drainage Fund Accounting. The revenues ccliected from drainage utility fees must be
segregated and completely identifieble from other City or Board accounts.

SECTION VL
EXEMPTIONS

The following entities or persons shall be exempt from this Ordinance:

A, Any property to which a mandatery exempticn under Chapter 402.053 of the Local
Government Code applies, including without limitation:

1 Property with proper construction and maintenance of a wholly sufficient and privately
owned storm water system that does not discharge under any storm frequency events or
conditions to waterways controfled or maintained by the City or the Board;

2. Property held and maintained in its natural state, until such time that the property is
developed end all of the public infrasmucture constructed has been accepted by the City or Board
for maintenance; and

3. A subdivided parcel or lot, until a structure has been built on the lot and a certificate of
occupancy has issued, or the City has taken another official action to release the property for
HCCUpAncy.

B. Any property to which a mandatory exemption under Chapter 430.003 of the Local
Government Code applies or which is exempt under applicable federal law, including without limitation:

1. A federal or state agency; and
‘2. A public institution of higher education.
SECTION VII.
CUMULATIVE

This Ordinance shall be cumulative of all provisions of ordinances and of the El Pase City Code,
as amended. To the greatest extent reasonably possible, this Ordinance and such prior ordinances and
City Code shall be interpreted on a consistent basis and this Chrdinance shali not operate to repeal or affect
any of such other ordinances except inscfar as the provisions thereof are in direct conflict with the
provisions of this Ordinance, in which event such conflicting provisions, ¢ any, in such other ordinance
or crdinances are hereby repealed with respect to the subject matter of this Ordinance only.

SECTION VIIL
SEVERABILITY CLAUSE

The phrases, clauses, sentences, paragraphs and sections of this Ordinance ere severable, and .f
any phrase, clause, sentence, paragraph or section of this Ordinance shall be declared uncenstitutional by
the va.id judgmert or decree of zny court of competent jurisdiction, such unconstitutionaiity shall not
aifect any of the remaining phrases, clauses. sentenccs, naragraphs and sections cf this Ordinance, since
the sarce would have been enacted by the City Council without the incorporation in this Ordirance of any
cuch Lnzonstiutiona, phrase, clause, sentence, phrase, paragraph or section.



SECTION IX.
EFFECTIVE DATE

This Ordimance shall take effect upen its adoption.

SECTION X.
TRANSITION
The City Manager and the General Manager shall previde for a transition process for the
organization and transfer 1o the System personnel, physical assets and real property currently dedicated by
the City to its storm water management program.
It is intended that the transfers provided for in the transition process shall be completed by March

1, 2008, but in oo event later than June 1, 2008. The City Manager is hereby authorized 1o take whatever
action, including but oot limited to, budget wansfers to accornplish the mtent of this Ordinance.

APPROVED AND ADOPTED this \ jl e ZQ L2007,

CITY OF EL PASO, TEXAS

st el

ATTEST: JohnE. Cook

Mayor

Richarda Duffy Momsen, City Clerk
APPROVED AS TO CONTENT: APPROVED AS TQ CONTENT:

: o | -
;’Cé’v\/éro -x./"h-‘\) %’//{" % &
Edmund G. Archuleta, P. E. Jofce A Wilson
Genera! Manager, Ef Paso Wazer Utilities City Manager, City of £l Paso
APPROVED AS TO FORM: APPROVED AS TO FORM:

“— Fharles F. McNabb, City Aterney




JUNE 19, 2007

B

PAGES .

158 EI'Paso City Charter X : NGkt IES DI 2
City Clstics oes, 2 Civic Cénter Pl Monday thicugh Briday 00 2.m. 105:00 pri

ST I T e

REGULAR AGENDA - QTHER BUSINESS

8. FINANCIAL SERVICES:

gA. Discussion and action regarding a Resolution approving an Amerdment 10 the
Memorandum of Agresment between the City and the Firemen and Policemen
pension Fund. (All Districts) [Paul A. Braden, Bond Counsal (915) 544-8697)

88. INTRODUCTION AND PUBLIC HEARING — FINANCIAL SERVICES:

an Ordinance authonizing the issuance of “City of E! Paso, Texas, Taxable
Ganeratl Obligation Pension Bonds, Series 2007." and resolve matters which ars
necessary to effectuate said issuance. {All Districts}

{Paul A. Braden, Bond Counsel (315) 544-8387)

REGULAR AGENDA - PUBLIC HEARINGS

9. PUBLIC HEARING — CITY MANAGER:

$ An Ordinance sstablishing 2 Municipai Drainage Utility System. (All Districts) A
(City Wianager, Joyca A. Wilson, (315) 541-4844) \ _
[El Paso vWaier Utilities Public Service Board, Ed Archulgta, (915) 584-5501] :

10. PUBLIC HEARINGS - DEVELOPMENT SERVICES

10A. An Ordinance changing the zoning of Tracts 13 and 14, Hughes Subdivision, City
of El Paso, El Paso County, Texas, from R-F {Ranch and Farm) to R-5
(Residential). The penalty is as provided for in Chapter 20 68 of the El Paso City
Cote. Subject Property: North of Roseway Drive and West of New Haven Drive.
Applicant. MJ Real Properties, Inc. ZON07-00028 [District 7)
Developmant Services/Planning, Natalie Nevarez-Straight, (§15) 541-4904]

10B. An Ordinance changing the zoning of the following real property described as
parcel 10 a portion of Lot 3, Block 9. Canutilio Industrial Park, City of &l Pasg,
S| Paso County, Texas, from R-3 (Residental) to C-3 (Commercial) and
mpasing a condition; Parcel 2. a portion of Lots 4 and 5. Slock 8, Canutilto
ngustra) Park, City of El Pase, El Paso County, Texas. from R-3 (Residential) 1o
C.3 (Cammercial), and imposing a condition. The penaity is as provided for in
~hapter 20.58 of the El Paso City Code. Subject Property: North of Los Mochis
poence ard West of interstaie 0. Apdlicants:  Chanate Pannsfs, LTD.
ZONI7-0C022 (District 1)

[Tevaizpment Servcas/Planning, Meissa Granado, (315 541-4737]

10C.  An Drdinance chanzing tha zoning of Tract 1, Sasion 15, Blozk 30 Towsshp
1 Taxas and Pacific Pairoad Company Sumveys, Tty of Ef Paso, & raso
Sounty, TExas, om S.F (Rancn ang Farm) 0 iA-1 Lignt Manufaciuting, and

faner o prbish any jurmernotice.. Copies S 2l Orditantes ars avalasle ior =visw e -



RULES AND REGULATIONS NO. 3

RULES AND REGULATICNS
ESTABLISHING A RATE FOR THE
FURNISHING OF STORMWATER SERVICE
BY THE EL PASO WATER UTILITIES

BY THE AUTHORITY GRANTED TO THE PUBLIC SERVICE BOARD BY VIRTUE OF CRAPTER 402,
SUBCHAPTER C OF THE TEXAS LOCAL GOVERNMENT CODE, AS AMENDED (THE ACT),
AUTHORIZING THE CITY TO ESTABLISH A MUNICIPAL DRAINAGE UTILITY SYSTEM, AND
ORDINANCE 16668, PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF EL PASO,
TEXAS ON JUNE 19, 2007, DECLARING THE DRAINAGE SYSTEM OF THE CITY TO BE A PUBLIC
UTILITY AND AUTHORIZING THE PUBLIC SERVICE BOARD TO HAVE COMPLETE AUTHORITY
AND CONTROL OF THE MANAGEMENT AND OPERATION OF THE SYSTEM ON BEHALF OF THE
SYSTEM AND DIRECTING THE BOARD TO ESTABLISH A SCHEDULE OF CHARGES; THEREFORE
BE IT RESOLVED BY THE PUBLIC SERVICE BOARD OF THE CITY OF EL PASO, THAT THE
FOLLOWING RULES FOR ESTABLISHING A RATE FOR THE FURNISHING OF STORMWATER
SERVICE WITHIN THE CITY OF EL PASO ARE HEREBY ESTABLISHED AND KNOWN AS RUJ..ES
AND REGULATIONS NO. 3.

SECTION | GENERAL

A TABLE QF CONTENTS
The headings or captions following are adopted as the Table of Contents for Public Service Board Rules
and Regulations No, 3.

TABLE CF CONTENTS FOR RULES AND REGULATIONS NO. 3

SECTIONI BENE R AL o e e e
A TABLE OF CONT EN T S i et oo e e
SECTION I STORMWATER CHARGES ... i
A, STORMWATER CHARGE FOR RESIDENTIAL ..o s
B. STORMWATER CHARGE FOR NON-RESIDENTIAL ... ...,
C. IMPERVIOUS AREA DETERMINATION .. i
0. STORMWATER-ONLY ACCOUNTS .. e, VTIPS
E. NODEPOSIT REQUIRED FOR SERVICE. ...
SECTION Il BILLING FOR STORMWATER .. ....... e e R PP
A, MONTHLY BILLING i, RIS s TR
C. MULTIPLEMETERS ... TR R PO ORI UUP PRSPPI P
D, EXEMPTIONS e PSPPSR
E. CREDITS e PO U USSP TSP P SO VPP PSSO
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SECTION V! APPEALS . .
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DEFINITIONS

Benefited Property:
An improved lot or tract to which service is made available under the estabiishing
Drainage Ordinance and in accordance with applicable Rules and Regulaticns.

Best Management Practices (BMP).
Scheduies of activities, prohibitions of practices, maintenance procedures, and other
management practices to control, prevent o reduce the discharge of pollutants, BMPs
also include treatment requirements, cperating procedures, and practices to control site
runoff, spillage or leaks, siudge or waste disposal, or drainage from raw materia: storage.

Delinquent Accounts:
A user of the Utility who has failed to pay the charges promptly when due

Drainage Ordinance:
Ordinance 16668 passad and approved by the City Council of the City of El Paso, Texas
on June 18, 2007 authorizing the Public Service Board te have authority and control of
the management and operation of the stormwater system.

Equivalent Residential Unit "ERU"):
The ERUs shall be determined by dividing the impervious square foctage of a property by
2,000 square feet.

Impervious Area:
Any area that has been disturbed from its natural condition in such a way as to reduce

the ability of the surface to absorb and infiltrate water into the sofl. Impervious areas
include, but are not limited to, compacted soils, buildings, pavemant, parking lots,
driveways, sidewalks, and any other man-made structure or surface that is built or laid on
the natura! surface of the land which has the effect of increasing, concentrating, or
otherwise altering stormwater runoff so that flows are increased. Xeriscaped properties
and turf are considered pervious.

Municipat Separate Storm Sewer System (‘“MS47):
The system of conveyances (including roads with drainage systems, municipal streets,
flood control dams, retention and detention basins, grate and/or curb inlets, curbs,
qutters, ditches, man-made channels, arroyos, agriculture drains, storm drains or
designated flow paths) owned, operated of controlied by the city and/or PSB and
designed or used for coliecting or conveying stormwater, and which is net used for
collecting or canveying sewage.

Non-residentiai Property:
Non-residertial properties shall include al! nan-residental customer classes including
apartments {quadplexes and higher), commercial and industrial customers, and any other
class not designated as residentiai, but excluding thcse subject to mardatory exemption
under Chapter 402.053(c) of the Texas Local Government Code.

Residential Proparty:
Resdental properties snail include single family, duplex, and triplex properies

Wholly Sufficient and Privately Qwned Stormwater System
Land owned anc operated by a person other than a utility, the drairage of which does not
discharge into the MS4.
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Undeveloped Land:
Property held and maintained in its natural state on which no improvements currently
exist

SECTIONIf STORMWATER CHARGES

A maonthly stormwater fee shall be imposed an each improved parcel within the City for services and
facilities provided by the Utility, except as provided for by law or by these Rules and Requlations. The
stormwater fee shall be tased on the developed use of the benefited property and its estimated amount
of impenvious area. The following charges shali apply for stormwater service provided {o property within
the City of El Paso!

A STORMWATER CHARGE FOR RESIDENTIAL

Residential properties shali include single famity residential, duplex, and triplex properties.
Residential properties will be charged a fixad monthly charge as shown in the foilowing table:

r

Residential Impervious Area |  Stormwater
Category (Square Feet) i Monthly Charge
Small 0-1,200 _ $2.38
Typical 1,201 - 3,000 $4.75
Large > 3,000 $9.50 |

Residential properties may be assigned to the Smal!, Typical, or Large category using data
obtained from the Central Appraisal District, Utility's GiS database, or any other source deemed
reasonapie by the Utility.

B. STORMWATER CHARGE FOR NON-RESIDENTIAL

Non-residential properties shall include apartments, commercial, and industria! custormers, and
any other customer class not designated as residential but excluding those subject to mandatory
examption. Non-residential properties shali be charged for their estimated impervious square
footage on a per Equivalent Residential Unit ("ERU") basis. The £RUs shall be determinad by
dividing the property's estimated impervious square footage by 2,000 square feet. The monthly
charge per nan-residential ERU is $4.85.

An example of the monthly stormwater bill for a non-residential property is shown below:

Non-residential impervious square foctage 20,000 sq. ft.
Equivalent residential unit value 2,000 sq. ft.
Equals calculated ERUs 10 ERUs
Monthly charge (10 ERUs x $4.85/ERU/Mo.) $48.5C
C. IMPERVIOUS AREA DETERMINATION
The Uti'ty has the authority to establish the impervious square footage using tre fellowing
approaches:
1. An aralysis of El Pasc Central Appraisal District data on the footprint of the main bunding

and an, struct.ra: adc tions such as garages of tennis courts that would increasa the
. A 1
impervious foctprint of :he parcel .

b Sdewatis and drivewans were tot aciuc :din e residential impervious square foctage information chiained from
e Conral Aprralsad Diswictas o v s not Lvailadle,
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2 A calculation of the impervicus square foctage using GIS ard aerial phatography.
3 Detailed and approved building plans provided.
4 Any other source deemed reascnable by the Utility.

The impervious area for a property may be updated at any time to reflect improvements made to
the property that wou'ld either increase or decrease the estimated impervious square foctage.

STORMWATER-ONLY ACCOUNTS

The Utility may establish stormwater-anly accounts for properties that contribute stormwater as a
result of their impervious area.

NO DEPQSIT REQUIRED FOR SERVICE

There is no deposit required for service as a precondition to accepting surface flow in the system.

SECTION I BILLING FOR STORMWATER

A,

MONTHLY BILLING

A stormwater charge shall be billed on the menthly utility bill. The due date for payment and
associated charges for delinquent accounts under Section V of Rules and Reguiations Ne. 5 are
hereby incorparated by reference as applying to stormwater. Discontinuance of service and
delinquent accounts are addressed further in these Rules and Regulations.

RESPONSIBLE PARTY

The monthly charge for stormwater will be billed to the customer established as the respcnsible
party for water service. If the benefited property does not receive a manthly utility bill, the bill will
be the responsibility of the property owner.

MULTIFLE METERS

If more than one meter serves a benefited property, the Utility will determine the aliocation cf the
charge among the users, using any reasonable method, including allocating the charge equally
among the users of a benefited property.

EXEMPTIONS

The following entities or persons shall be exempt from charges:
1. Any property to which a mandatory exemption under Chapter 402.053(c) of the Texas
Local Government Code applies, including without limitation:

a Property with proper construction and maintenance of a whelly sufficient and
privately owned drainage system;
b, Property heid and maintained in its natural state, until such time that the property

is developed and all of the public infrastructure corstructed has been accepted
by the municipality in which the property is located for mairtenance, and

o A subdivided lot, until a structure has been built on the ot and a certificate of
occupancy has teen ssued by the municipaiity in which the property 1S located,

2. Any property to whizh a mandatery exemption under Chapter 430.0C3 of the Texas Lozal
Govarnment Code applies or which is exempt under applicatle federal law, including
without jirmitation:

-
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a. A feceral or state agency, and
b. A public institution of higher education.
E. CREDITS

For non-residential properties that have imr .emented stormwater management measures that
exceed the minimum design standards established by the City, a credit may be provided. Credits
may be given for stormwater improvements that reduce the volume or peak or increase the
quality of the stormwater runoff above currently established minimum design standards. Credits
are given at the discretion of the Utility and will only be considared with acceptable
documentation evidencing that the impravements and/or BMP's employed exceed the minimum
design standards. Property owners shatll be responsible for providing the data and site
information necessary in support of the requested credit and paying the applicable Application
Fea. The credit shall be up to a maximum of 28% of the estimated impervious square footage for
a non-residential property so as to recover the portion of the fee unaffected by onsite control
practices. Residential properties are not eligibie for credtts.

SECTION IV DISCONTINUANCE OF SERVICE

The Utility shall have the right, with notice to the customer, to discontinue water service for non-payment
of stormwater: for violation of any provisiens of the Utility’s Ruies and Regutations, cr any other lawful rule
or regulation of the Utility or the City of Ei Pasc or for any other action which interferes with providing
stormwater service or which creates a danger of contamination to the water system. Provided, however,
the Utility shall have the authority to immediately discontinue the customer's service without notice should
any violation of these rules and reguiations cause an immediate threat to the public health or safety or the
environment. Such service shall remain discontinued until all errors are rectified and/or violations have
ceased. '

SECTIONYV _ DELINQUENT ACCOUNTS

The Texas Local Government Gode, Chapter 402.050, authorizes a utility to discontinue any utility
services it currently provides for failure to pay stormwater charges when due: “.. failure of a user of the
municipal utilities within the service area to pay the charges promptly when due shall subject such userto
discontinuance of any utility services provided by the municipality...”. The schedule for payment and
disconnaction of water service and ali asscciated charges and fees apply to delinquent stermwater
accounts and are herein incorporated by reference to Section V of Rules and Regulations No. 5.

SECTIONV!  APPEALS '
Customer inguiries regarding stormwater rates, charges and regulations shall follow the Appeals process

under Section [l of Rules and Regulations No. 8.

SECTION VIl SEVERABILITY

{f any provision, paragraph, word, cr secticn of this Rules ard Requiations No. 3, is invalidated by any
court of competent jurisdiction, the remaining provisions, paragraphs, wards, or sections shall not be
affected and shail continue in fuil force and effect.

SECTION VIl SAVINGS

These rules and regulations are a patt of the other rules and regulations of the Public Service Board and,
sava ard except as amended herzoy, the remaining provisions of the Public Service Board's rules and
regusaticns shall remain in full force and effect,

SECTION IX _ EFFECTIVE DATE
Tnese rules and reguiz;icrts shail be and become effective from and after their adogtion herety and shalf
rzmain in efect Lrll amended or changed by the Public Service Board.
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PASSED, APPROVED and ADOPTED at the regular meeting of the Public Service Board of the City of El
Pasg, Texas, this 12th day of December, 2007, at which a quorum was present, held in accardance with
the provisicns of V. T.C.A Government Code, Sections §51.001 et seq.

PUBLIC SERVICE BOARD
/siFermin Acosta, Jr., Chair

ATTEST:
/s/Ruben Guerra, Secretary

APPROVED AS TO FORM:
/s/Robert D. Andron, General Counsel
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ANACT

relating (o the adoption of a nonsubstantive revision of statutes relating 1o public securities,

including conforming amendments, repeals, and penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

BRI

SECTION 1. ADOPTION OF PUBLIC SECURITIES TITLE. The Gevernment Code 13

amended by adding Tiile 9 to read as follows:
TITLE 9. PUBLIC SECURITIES
SUBTITLE A. GENERAL PROVISIONS
CHAPTER 1208, PUBLIC SECURITY PROCEDURLES ACT
CHAPTER 1202, EXAMINATION AND REGISTRATION OF PUBLIC
SECURITIES
CHAPTER 1203 REGISTRAR FOR PUBLIC SECURITY
CHAPTER 1204, INTEREST RATE
CHAPTER 1205, PUBLIC SECURITY DECLARATORY JUDGMENT ACTIONS
CHAPTER 1206, REPLACEMENT FOR DAMAGLD, DESTROYED, LOST,
OR STOLEN PUBLIC SECURITIES
CHAPTER 1207, REFUNDING BONDS
[Chapters 1208-1230 reserved tor expansion]
SUBTITLE B, PROVISIONS APPLICABLE TO SECURITIES
[SSUED BY STATE GOVERNMENT
CHAPTER P23 BOND REVIEW BOARD
CHAPTER 1232 TFXAS PUBLIC FINANCE AUTHORITY
CHAPTER 1233 COLLEGE OPPORTUNITY ACT

[Chapters 123421250 reserved for expunsion:

EXHIBIT

I C.



(2) avquire lund for county brary use; and

(3) determine the focation in the county ot cach coungyfibrary buttdimg or

permanent improvement. /
(h) A county that maintains a permanent imprGvement fund shall use money in that

fund 1o pay for each Jibrary building. repatr, geftaprovement, (V.A.C.5, Art. 16964, Sec. t.)

Sec. 323,052, COUNTY LIBRARY BONDS, {a) A counly may issue bonds, and

impose ad valorem laxes for p}y‘@of the bonds, to pay the cost of:

(1) purcjm(lg, construcling, repairing, equipping, or improving a butlding or

other pennanent ‘mn(nvcmcm for county library usc; or

{2)_acguiring land for county hibrary use.

(h) The tssuunce of the bonds and the imposition of the taxes must be in conformity

With Subtitles A and €, Title 9, Government Code, (V. AC.5. Art, 1696a, Sec. 2.)

<FETION 13. CONFORMING AMENDMENT. Chapter 402, Local Government
Code, is amended by adding Subchapters G and H to read as tollows:

SUBCHAPTER G, MANAGEMENT OF CERTAIN ENCUMBERED MUNICIPAL

FLECTRIC UTILITY SYSTEMS

See. 402,121, APPLICABILITY OF SUBCHAPTER. This subchapter applies only oy

home-rule mnunicipality that owns an glectric utility system, by ordinance elecis to have the

manazement and control of the utility system poverned by this subchaprer. and;

(1) has outstanding obligations payable svlely from and sccured by a lien on and

pledie of the net revents of the system; or

(2} issues oblizations that:

(AJ are pavuble solely from and secured by 2 lien on ard pledpe of the net

revenue of the sysicn, and

By are epprosed by the attorney general. (VoA CS AT TH Sa see L)

RES

See 402022 TRANSFER OF MANAGEMENT AND CONTROL QF PLECTRIC

CTHLTY SYNTEAL gy A muaigipality.



e mumpatity'’s clectric utility system o a ive-member boad of trustees upported by the

munigipaliy’s govenung budy,

{hy The municipahity by prdinance shall preseribe the qualifications for appointineit to

the board. (V. A.CS. Art. 1115a, See. 20

Sec. 402

131 AUTHORITY QF BOARD OF TRUSTEES. (w) The municipatity may

delepate to the board of trustees alt or part of the municipality's authority to;

(1) estublish rates and charges for use of the unility systent's facitities;

{(2) exereise the power of eminent domain with respect to property that will be

used by, useful to, or required by the utility system; and

(3)_issue obligations in the name of the municipality 1 acquire or construgt an

improvement to or extension of the utility system or 1o repair the sysiem.

(h) The mumcipality may authorize the board of trustees to issue obligations under

{c) The municipality may not delepate 10 the hoard of 1rystees the authority to;

(1) levy or colject ad valorem taxes; or

(2y issue obligations that are payable in w hole or in part from ad valorem taxes,

(d3_The municipality and the board of trustees may jointly provide for the issuance of

obligations pavable {rom ad valorem tuxes and the utility svstem's net revenirg by adopling

jdentical provisions in an ordinance vr resolution, as appropriate, (V. ALC.S. Art 115, See. 1)

Sec 402124, FFEECT.OF PREVIOUSLY ISSUED BONDS. {a) A municipality o an

existing hoard of Irystees may not exervise a power provided by ths schelyaprer in relation o an

oblipation issued betfore June 14, 1989, unless the nrdmance authonizmg the issuance of

siligation or the deed ul TR or TUSLIndenture securing pay ment of the obligativn specificaliy

Allow < the mmeipalits o board 1o gxereise the power, The anthunity ol thy nvanicipality o
hourd 1 redation W that obliswiion is subject to any resinenon of gos sranl cibatic Jan the

sridinange, deed of trusr, or restndenturce,



panty with an obligation issued before June 14, 1989, it the ordimance, deed of trust, o trust

indenture provides for the sssuance of the obigations, The oblivations must be pavable from the

revenue pledeed to pay the previoys obhigation and must be secured by pledues and Liens on a

parity with the pledge securing the previous obhgation, (V.A.CS At L4, Sec 4))

[Sections 402 125-402.140 reserved tor expansion]

SUBCIHAPTER H. MANAGEMENT OQF CERTAIN ENCUMBERED MUNICIPAL

WATER SYSTEMS

See. 402,141 APPLICABILITY OF SUBCHAPTER. This subchapter applies only to a

home-ruie punicipality that owns or may ewn & waler, wastewater, stom: waler, or drainage

utility system. by ordinance clects to have the management and control of two or more of those

utlity systems governed by this subchapter, and:

(1} has owstanding ohligations pavable solely from and secured by 2 lien on and

(2} issues obligations that are payable solely from and secured by a lien on and

nledee of the pet revenue of one or more of those syslems. (V.ACS Art. 1115h. See. 1)

Sec. 402,142, TRANSFER OF MANAGEMENT AND CONTROL OF CTILITY

SYSTEM. (1) A municipality by ordinance may transfer management and controb of two or

(h) The board of trustees must vonsist of at least seven members, one of whom must by

the presiding otficer of the governing body of the mumepalily.

o1 The ordinanee transterring mansyeinent and control must preseribe the number,

qualifications, terms of vtfice, SULCEssIon, Compensalion, poi ers, and duties uf the members of

i hoard of trustees.

() Onany mgtter not coyered by the ordinance, the board 15 soyenied by the faws i

futes gosermng the governing body of the municipadizy, 10 the extent applicable. (V. ACY,

Art TS bo See 20



S350-1. 835¢-2, 8351, 835k, 8350 XI5, 835y, 835k, SASk-1, 8351, ¥35m, 8330, 8350, 835p.
§33q, 833r, $355, 830,837, 8370, 839, K40, 841, 909a-2, 1015, L015¢-2, 1013d, Lol 5,
[G4Sa-1, 10152, 1013e-3, 101 5¢-4, 1015g-5, 1015k, 1066g, 1105c, 1106, 1108, 1108D,
11094, 1108a-1, 1169a-2, 11090, 1110a, LHLGd, TUIOE THEE TLi L, 111b, b, PLLLL HEE2,

TLU3, G 1i3a, (133, ThI4, TE1Sa, T114b, Tilde, T, LI1S, V113, L115b, 11O, THET. TLLR,

1118n-5, 1118n-0, 1113n-7, L118n-8, 111809, 1118010, 11i8n-11, 1118nA2, t118o-1, 111Xp,
L1i8q. L8, T1i8s, 118 1118y, LL18v, 1[175¢, 1176b-3, 1180b, | J82¢ 11820, 1182, 11820,
1187a, 1187a-1, 1187a-2, 1187h, 1187¢, 11874, 1187¢, 1 187¢ 1264, 1269h-1, 1269h-2, 120691,
1269i, 1269)-1, 1269-4, 1269)-4 1, 1269)-4.15, 1269)-3.3,4269)-4 4, 1269]-4.7, 1269;-4.3,
1269j-4.9, 1269j-5, 1269-5.1, 12693-5.2, 1269)-5 3_F2695-5.4, 1269)-6, 12695-7, 12698,
1269)-9, 1269)-11, 1644c, 16ddc-1. 1676c, 16964, 1696b, 2351a-4, 2351a-7, 2352¢, 2368,
I16pRa-13, 2368a- 14, 2368b, 2368b-1, 2385¢, 2308d. 23681 2370, 2370b, 2370¢, 2370c¢-1,
2370d, 2372d-1, 2372d-2, 2372d-4¢2372d-8, 2372q, 23715, 2606a, 4398, 4477-7h. 51901,
S190.a. 608 1h, 60811, 608 LrH330, 6831, 6832, 6833, 6834, 6835, 6836, 6837, 683K, 6839,
6830h, 6839¢, 68394, pE39¢, and 6839,
(b} The fllowing arc repealed:
1) Section 2256.056, Government Code,
{2y Secton 3, Chapter 423, Acts of the 73rd Leptstature, Regular Sesswon, 1993
(33 Section 3, Chapter 1058, Acts of the 74th Lewsstature, Regular Seasion, 1995
SECTION 290 LEGISLATIVE INTENT GF NO SUBSTANTIVE CHANGE. (i) This
Aot i enucied under Secuon 430 Article HE Texas Constitution, This Act s miended as a
recedifivation onlv, and no substantive chatge i the aw s intended by this Act
(b Thes At does not uupar any obhigetion created by the ssuance of bonds. notes, or
othier ubligations 1 accordance with prior Law, and all honds, notes, or other obitgations salidly

pemaicd Lrider provisians rewised ar repeated remam ssad, cntorceabie, wid bindine acconding o



therr terms and shall be paid from the sources phedied 1o their pay ment. Bonds, netes, or other
obligations authorzed but unissued on the effective date of this At may be issued incomphianee
with and subject 10 the provisions of the prior law.
SECTION 30. EFFECTIVE DATE. This Act takes etfect September 1, 1999,
SECTION 31, EMERGENCY. The importance of thns fegislution aud the crowded
condition of the calendars 1n both houses ereate an eniergency and an imperative public necessity
that the constitutional rule requiring bills to be read on three several days in ¢ach house be

suspended, and this rule is hereby suspended.



President of the Senate Speaker of the House

[ certify that H.B. No. 3157 was passed by the House on Apnl 23, 1994, by a

non-record vote,

Chief Clerk of the House

[ certify that H.3. No. 3157 was passed by the Senate on May 10, 1999, by the

following vote: Yeas 30, Nays 0.

Sceretary of the Scenate

APPRONED

Date

[STEAT S P IS



