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complaint on December 23, 2002 The Plaintiffs were or are currently detention officers employed
by the Bl Paso County Sheriff's Department, thus employees of Defendant. Def. ['s] Notice

Removal, Ex. B at p. 2.

The Plaintiffs seek relief for breach of contract. Specifically, Plaintiffs seek to recover

unpaid overtime compensation due to them under the Collective Bargaining Agreement between the
County of Ef Paso and the El Paso Caimty Sheriff's Officers Association dated October 1, 1998. Def,
['s] Notice Removal, Ex, B at p. 3. In the alternative, Plaintiffs s:ek relief to recover unpaid

overtime compensation due to them pursuantto Section 207 of the Fair Labor Standards Act(FLSA),

and an additional equal amount as liquidated damages. Def. ['s] Notice Removal, Ex. B at p. 4,

ANALYS
L Arbitration
The parties agree that there is a collective bargaining agreement between the parties dated
October 1, 1998 and effective through September 30, 2002, Pls. ['] Resp. tb Def. ['s] Mot. Compel
at p.4; Def. ['s] Mot, Compel at p. 1, Ex, A. The parties also agree that this agreement contained
an arbitration clause, but the parties take different positioné as to the clause's applicability to

Plaintiffs' claims.

A, The arbitration_clause is applicable to Plaintiffs' breach of bcontract claims
under the Agreement.

Defendant takes the position that the Plaintiffs agreed to submit any and all claims relating

2Another amended complaint was filed on March 27, 2003, which only adds additional
plaintiffs. ‘
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to the terms of the agreement, including wage disputes and/or any other dispute to binding
arbitration. Def. |'s] Mot. Compel at p. 1. But Plaintiffs allege that the arbitration clause does not
apply to them beqause the agreement was negotiated and executed by the Association and was not
signed by the individual Plaintiffs, thus they did not agree to arbitration. Pls. ['] Resp. to Def. ['s]
Mot. Compel at pp. 4, 7. In addition, Plaintiffs allege that the clause does not apply to them

because the Association will have control over the disputes of the individual Plaintiffs and may

compromise the individual interests and because the power of the arbitrator is restricted to the state
claims only and does not extend to FLSA claims. Id. at p. 6. .

Arbitration is required by the agreement when there is a grievance which arises during the
life of the agreement and it involves the proper interpretation or application of a specific provision
of the agreement. Def, ['s] Mot. Compel, Ex. A at p. 13. Therefore, Plaintiffs allege that their claim
of bfeach of contract falls outside the scope of the atbitration clause. Pis. ['] Resp. to Def. ['s] Mot.
Compel at p. 6. Defendant states that Plaintiffs are bound by the arbitration clause because they

“entered into the‘agreement voluntarily and with the direction and guidance of counsel, thus they
agreed to submit disputes to arbitration. Further, the agreement does provide for wage and overtime
disputes. Def. ['s] Mot. Compel at pp. 2-3, Ex. A at p. 5-6. To further support this position, the
Defendant points out that all of Plaintiffs' claims arise from and relate to the terms and conditions
of the agreement, thus falling within the scope of the arbitration clause. Def. ['s] Mot. Compel at
p. 4,Ex. A at p. 13. For ﬂwse reasons, the Defendﬁnt seeks for the district court to enforce the
arbitration clause.

Plaintiffi assert that arbitration is only a matter of contract and that only the agreed terms of
the agreement should be enforced. Plaintiffs claim that they did not agree to arbitrate their wage
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claims. Certainly, the Defendant takes the opposite position, Plaintiffs are correct in that
*arbitration is a matter of contract and a party cannot be required to submitb arbitration any dispute
which hie has not agreed to submit," AT ;& T Technologies. Inc. v. Communications Workers of
America, et al., 475 U.S. 643, 648, 106 S. Ct. 1415, 1418 (1986). After hearing arguments from
both parties and reviewing thoroughly all of the pleadings, this court concludes that the parties had
a vaiid agreement, did agree to arbitration and that the agreement incladed wage and overtime
disputes.

The Supreme Court has provided four principles to help courts determine whether a labor
disputeis arbitrable. AT & T Technologies Inc. v. Communieations Workers of America, et al.,
475 U.S. 643, 648-650 106 S, Ct. 1415, 1418-1419 (1986). The first principle requires an inquiry
into whether the parties contracted to submita grievance to arbitration. Under thesecond principle,
a court is to look to whether the contract provides for arbitration of the particular grievance in
question. The third principle gﬁides a court to only determine whether the parties are bound by an
arbitration clause(question of arbitrability)and notto decide the merits of the case. Id. Finally, the
Court held that if a contract has an arbitration clause, a presumptibn of arbitrability arises.
Furthermofe, the Supreme Court has leaned toward ordering arbitration unless it is very clear from
the arbitration clause that a certain dispute is not arbitrable and any "doubt should be resolved in
favor of coverage." AT & T Technologies Inc., 475 U.S. at 650; 106 S. Ct. at 1419.

The pleadings demonstrates that the parties entered into a valid written agreemém and agreed
1o arbitrate the breach of contract claim(wage dispute). The agreem'ent contained an arbitration
clause which called for arbitration of grievances that arose during the life of the agresment, Def. ['s]
Mot. Compel, Ex. A at Article Twenty-One, Section 1 and 3, pp. 13-14, Also, the agreement
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does not contain fanguage excluding arbitration of wage disputeé. Rather, it is broad enough to
include wage disputes. AT & T Technologies, Inc., 475 U.S. at 649-650; 106 S. Ct. at 1419.

Finally, the existence of an arbitration clause strongly supports the position to compel arbitration of
the breach of contract claim because a presumption of arbitrability exists,

The court also notes Plaintiffs' position that the dispute did not arise during the term of the
agreement, but this court disagrees. Pls. ['] Bench Br; Arbitration at p. 9-10, Plaintiffs claim that
they were not paid overtime wages and brought this claim to Defendant on or about November 7,
2002 and supplemented on November 8, 2002, which was after the expiration of the agreement. The
pleadings show that the dispute occurred during the life of the agreement. In fact, Plaintiffs support
the point that the dispute arose during the life of the agreement becausethey allege in their complaint
that they were not paid overtime compensation during the term of the agreement. Pls. ['] Second
Am, Pet. at p. 5-6. Plaintiffs’ argument that simply because a party complains abouta vioiaﬁon of
a coniract provision after the expiration of the contract, only the arbitration provision is voided and
not the rest of the contract, does ot appear to be msongble.

Moreover, the Plaintiffs allege that their interests will be compromised if they go to
arbitration because some of them are not members of the Association. This court does not see how
the Association would abandon the individual officers' disputes orjeopardize them, especially when
the Plaintiﬂ's are going to be dealt with on an individual basis and nothing is going to be waived.
It is recommended that the Plaintiffs submit to arbitratiqn only for their breach of contract claim,

B.  Federal Labor Standards Ac(FLSA)claims.

Plaintiffs assertthat their FLSA claims are notsubject to arbitration. Thus, they mustpursue
such claims in a federal forum as well as the breach of contract claim because they are sé
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intertwined. Defendant, on the other hand, states that Plaintiffs' FLSA claim may be subjected to
arbitration because it falls within the arbitration clause. The parties rely on the following cases:
Barrentine ef al v. Arkansas-Best Freight System, Inc., 450 USS. 728, 101 S. Ct. 1437 (1981);
Bernard et al v. IBP, Inc. of Nebraska, et al, 154 F. 3d 259 (5* Cir. 1998); Carter v. Contrywide
CreditIndustries, Inc., 189 F. Supp. 2d 606 (N.D. Tex. 2002), Williams v. Cigna Financial Advisors,
Inc., 197F,3d 752 (5™ Cir.), cert. denied, 129 S. Ct, 1833 (2000); Gilmer v. Interstate Johnson/Lane
Corp., 500 U.S. 20, 111 S. Ct. 1647 (1991), to support their éosiﬁons.

The Barrentine case dealt with employees{truck drivers)who sued their employer alleging
violations of FLSA for a minimum wage claim and breach of the Union's duty of fair representation.
“The plaintiffs were not baid for the time spent conducting a required pre-trip safety inspection of the
employer's trucks and transporting trucks that failed such inspection to the employer's on-premises
repaif facility. The Union submitted a wage claim to a grievance commiitee pursuant to the
collective bargaining agreement, butthey were rejected. The plaintifis then filed anaction in federal
court. The Barrentine Court was presented with the issue of wage claims under the FLSA which
were barred due to grievance sﬁbmission under the contractual dispute-resolution procedures. The
Court held that they were not barred because FLSA claims are nonwaivable because those rights are
for the individual worker and not as a member of the Union. The Court also held that only those
, disputés that arise out of the collective-bargaining agreement are proper for arbitration but not those
that arise out of a statute that provides workers with minimum guarantees. Barrentine, 450 U.S. at
737, 101 S. Ct. 1442, Therefore, the Court concluded that FLSA rights cannot be waived or
compromised by contract. Id. at 740, 101 8. Ct. at 1445. In addition, it beld that FL.SA rights take
priority over any conflict in a collective bargaining agresment, Id. The Court also noted that the
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Union might jeopardize individual rights by deciding, in good faith, not to support the claim. Also,
the Court noted that since an arbitrator's authority is limited, the arbitrator might issue a ruling that
may deprivethe individual employee of FLSA rights. 1d. at 744, 1018. Ct. at 1447. Thus, pursuing .

FLSA rights "in a judicial rather than in an arbitral forum" is preferred for the individual employee.

Id.

Similarly, the Fifth Circuit in Bernard involved the issue of whether FLSA claims were
preempted by a collective bargaining agreement. Bernard deals with the matter of maintenance
workers at a meat packaging plant who sued their employer for failure to pay for meal time breaks.
There the plaintiffs were members of a union and under the agreement 2 single thirty minute meal

break was provided. The Defendant did not compensate its employees for the thirty minute meal

breaks. The plaintiffs complained that these meal breaks should have been compensated for since
they were designed for the benefit of the employer and the employees wete ot free to use the time
for meir own putposes. The plaintiffs filed suit under FLSA and skipped the mandatory grievance
and arbitration procedures. The Bermard Court followed Barrentine and stated that plaintiffs' right
to pursue a FLSA suitis independent from collective bargaining agreement rights. Bernard, 154 F.
3d at 263. Thus, Bernard also tends to shy away from arbitrating FLSA claims, Inthe Northern
District of Texas case, Carter v. Countrywide Credit Industries, Inc., the court also faced the issue
of whether FLSA claims were subject to arbitration, The plaintiffs were former employees of
defendants who brought suit on behalf of themselves and others similarly situated seeking overtime |
compensation allegedly due nnder FLSA. Defendants moved to compel plaintiffs to arbitration of
the FLSA claims under certain arbitration agreements allegedly entered into between plaintiffs and
defendants. The plaintiffs in that case also relied on Barrentine to keep their FLSA claims out of
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arbitration. Carter, 189 F. Supp. 2d at 607. But the court noted that Barrémine dealt with labor
arbitration as opposed to commercial arbitration and believed that the plaintiffs' invocation of
Barrentine for this purpose was inapposite. Id. at 608. The Carter court agrees with Barrentine that
the focus of labor arbitration is solely on contractual rights of employees under the collective
bargaining agreement and not on statutory rights. Id. at 609. In addition, the conrt supports the idea
that a nonpayment of overtime wages may be a violation of a collective bargaining agreement and
the FLSA, therefore only the contractual claim can be resolved through arbitration as provided for
inthe agreement. Yd, However, the court's reading of the Barrentine analysis is that labor arhitration
under a collective bargaining agreement will not prevent an employee from asserting FLSA rights
after arbitration. Id, at 610.

The Carter court mentions and distinguishes Gilmer v. Interstate Johnson/Lane Corp., where
the Supreme Court dealt with an Age Discrimination in Employment Act of 1967(ADEA)claim,
The plaintiff in Gilmer worked as a securities representative for defendant and was fired when he
turned. sixty-two years old. The plaintiff was required to register with the New Your Stock
Exchange(NYSE) in order to work for defendant. Plaintiff registered with the NYSE and part of that
application contained an agresment to arbitrate. However, when he filed his complaint he did so
with the EEOC,; brought suit in federal court and bypassed arbitration. The defendant moved to
compel arbitration. The Court in Gilmer held in favor of defendant. The plaintiff argued that
arbitration of his ADEA claim was not proper for the following reasons: (1) statutory claims not
subject to arbitration; (2) inconsistencies between social policies by the ADEA and enforcing
agreements to arbitrate age discrimination claims, (3) the adequacy of arbitration procedures; (4)
unequal bargaining power between employer and employee; (5) arbitration precluded by Alexander
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v. Gardner-Denver Co., 415 U.S. 36, 94 8. Ct. 1011 (1974) and Barrentine. The Gilmer court
disagreed with plaintiff on all points, First, the Court stated that statutory claims may be the subject
of an arbitration agreement which is enforceable under the Federal Arbitration Act{FAA)because it
manifests a liberal federal policy favoring arbitration. Gilmer, 500 U.S. at 20, 111 S. Ct. at 1649.
Second, the Court found that both arbitration and judicial resolution can "further broader social
purposes.” Id. The Court went on to explain that Congress did not specifically prohibit arbitration
on ADEA claims. Further, the Court determined that the parties would agree to retain "competent,

conscientious and impaftial arbitrators,” since the "NYSE rules and the FAA protect against biased
panels." Id. at 21, 111 S. Ct. at 1649. The Court believed that the plaintiff an experienced

businessman had not been defrauded or coerced into the arbitration agreement, Finally, the Court
believed that plaintiff's reliance on Gardner-Denver and Barrentine were misplaced. Both cases
dealt with theissue of whether an employee whose grievance had been arbitrated under an arbitration
clause in a collective bargaining agreement was prevented from subsequently bringing a statutory
claims based upon the conduct that was the subject of the claim. Therefore, those cases dealt with
contractual rights under a collective bargaining agreement rather than individual statutory rights and
those cases were not decided under the FAA and they dealt with the tension between collective
representation and individual statutory rights, Id. at 35, 111 S, Ct. at 1656-1657, Thus, the Court
held that ADEA claims are to be submitted to commercial arbitration when the parties had an
agreement covering the claim. Id. at 23, 111 S, Ct, at 1647, Furthermore, the Carter court noted
that in Gilmer the Court favored commercial arbitration to resolve statutory claims and frowned on

statements made in Barrentine discouraging arbitration. Carter, 189 F. Supp. 2d at 610. In Carter

the court states that the Gilmer Court moved away from Gardner-Denver and Barrentine approach
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to arbitration because the Court stated "mistrust of the arbitral process, however, has been
undermined by our recent arbitration decisions." Gilmer, at 34 n.5, 111 S. Ct, at 1647. One can
conclude that Gilmer was a step taken to approve resolution of statutory claims by arbitration, but
only when the parties had agreed to do so. Carter, 189 F. Supp. 2d at 612,

While this court is impressed with the reasoning in Carter, the fact remains that neither
Barrentine or Bernard have been reversed. This court believes that because it is dealing with a
collective bargaining agreement in the present case, that the reasoning in Barrentine and Bernard
controls in regard to FLSA issues and that it would be inappropriate to compel arbitration on those
issues, Becausé the court has already recommended that the state claims arising out of the collective
bargaining agreement should be arbitrated, the practical result will probably be that most claims will

be satisfied through that process but the Plaintiffs will not be forced to abandon their FLSA claims.

I1.  Stay Federal Litigation

This court believes it is the better practice to stay the FLSA claims during arbitration of
Plaintiffs' state claim. Itis recognized that both claims s‘eelzm to be legally and factually intertwined,
however it would be proper to sever the 'n#o and stay the FLSA claims.

Plaintiffs are correct in their position that a:bitration of the breach of contract claims will not
preclude them from pursuing their FLSA claims in federél court. The Supreme Court has held that
it is not necessary for the courts to stay arbitration or deny arbitration of state claims to preserve the
jurisdiction of statutory rights, such as FLSA, within the federal courts. Dean Witter Reynolds Inc.
v. Byrd, 470 U.S. 213, 222223, 105 S. Ct, 1238, 1243-1244 (1975). In addition, arbitration does

not have a preclusive effect on subsequent or contemporaneous federal court proceedings. Id. The
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Supreme Court also stated that courts should frame preclusion rules which afford protection to
federal interests. Id. Therefore, this court recommends ordering arbitration of the state claim and

a stay of the FLSA claims.

MI.  Class Certification |

A FLSA clas certification under 29 US.C. § 216(b).

Plaintiffs have moved to certify themselves and thosesimilarly situated, all officers presently
or formerly employed by Defendant's Sheriff's Department for the four years prior to October 1,
2002, as a class on both claims. Plaintiffs want to be certified as a class under Fep. R. Cv. P. 23.

Pursuant to 29 U.S.C. § 216(b), an employer is liable to an employee for the amount of
unpaid minimum wages or unpaid overtime compensation. Furthermose, "an action to recover the
liability may Be maintained againstany employer(including a public agency)in any Federal or State
court or competent jurisdiction by any one or more employees for and in behalf of himself or
themselves and other employees similarly situated.” 29 U.S.C. § 216(b). In the interest of efficient
management of this case, the court recommends that the class be conditionally certified, under the
opt-in provision, because the Plaintiffs are claiming they are a group which has not been
compensated for overtime hours, which is the main issue under the breach of contract and FLSA
claims, The only difference among all Plaintiffs is the amount owed to each one, The evidence
demonstrates that Plaintiffs have established that others are "similarly situated” for purposes of class |
certification pursuast to §216(b).

B.  Class certification pursuant to FED. R. CIv. P. 23,

Before certifying a class, a district court is to consider an analysis of Rule 23's prerequisites.
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FED.R. C1v. P, 23. The analysis consists of four requirements which a plaintiff needs to establish:
1. the class is so numerous that joinder of all members is
impracticable; ‘

2. there are questions of law or fact common to the class;

3. the claims or defenses of the representative parties are typical of
the claims or defenses of the class; and

4. the representative parties will fairly and adequately protect the
interests of the class.

FED. R, C1v.P.23(a); Mullen v, Treasure Chest Casino, LLC, 1836 F. 3d 620, 623 (5" Cir, 1999).

Furthermore, the action must qualify under one of the subsections of FED.R.CIV. P, 23(b). Plaintiffs

seek certification under 23(b)(1), (b)(2), and (b)(3). Before a class may be maintained under Rule

23(b)(3), it must be determined that "questions of law or fact common to the members of the class

predominate over any questions affecting only individual members® and that "a class action is

superior to other available methods for the fair and efficient adjudication of the controversy."

* 0'Sullivan v. Countrywide Home Loans, Inc., 319 F. 3d 732, 738 (5* Cir. 2003). This inquiry

is "far more demanding" than the Rule23(a)(2)'s commonality requirement and requires inquiry into
how the case will be tried. Id, Therefore, a court needs to identify the substantive issues that will
control the outcome, need to assess which issues will predominate and then determine whether the
issues are common to the class. Id.

Based on the pleadings and affidavits, this court notes that there are Plaintiffs who are
members of the Association and some that are nonmembers, The class would include 143 Plaintiffs
who have filed FLSA consent forms and 30 Plaintiffs who previously filed consent forms who are
no longéx employed by Defendant and all current and former officers who have worked for
Defendant within the past four years that have been denied overtime compensation. Pls. ['] Mot.
Class Certification at pp. 5-7. A joinder of this class would be practical. The qu&stions of law aud
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fact must be common to the class. FED, R. C1v, P.23(a). All Plaintiffs allege breach of the 1998-
2002 agreement. Even though the class has members and nonmembers of the Association, the
questions of law and fact tend to have commonality because the contract applied uniformly to all
members of the class and all beneficiaries of the collective bargaining agreement and are paid
according to FLSA requirements. FED. R. C1v. P. 23(a)(2). For these reasons, thé questions of law
and fact are not distinguishable. Plaintiffs have established the second proné of the FED R.Cw,P.
23(a). The claims and defenses of the class are typical to those of the representative Plaintiffs. The

affidavits demonstrate that the asserted claims include nonpayment of compensation for fifteen
minutes of overtime due to pre-shift briefings, and tiﬁe spenton physical fitness and cleanlinessand
condition(méintain unifénné and boots). Pls. ['}] Mot. Class Certification, Ex, A at pp. 3-4, Ex. B
at pp. 3-4. This court notes that Mr, Machorro- and Mr. Calderon are the Plaintiffs seeking class
representative status. Pls. ['IMot. Class Certification at p. 8. Plaintiffs do address the same claims
as Mr. Machorro and Mr, Calderon, which is overtime compensation during the 1998 to 2002
Agreement and show they complain of the same conduct by Defendant. Further, the pleadings show
no conflict of interests between the proposed representatives and the rest of the class. Thus, the

claims are typical and are not separate and distinct from those asserted by the named and unnamed
Plaintiffs. FED, R. Ctv. P, 23(a)(3). Mr. Machorro and Mr. Calderon should be named

representatives for purposes of the class representation in this case because they have provided

sufficient evidence that the representation of the class will be fair and adequate. FED. R. CIV. P,

23(a)(4). In addition, it is noted that Plaintiffs are a group who were or are subjected to the same
working environment and conditions. All Plaintiffs are or were employed by Defendant and were
requited to attend pre-shift briefings, spend time on maintaining hygiene and fitness. Also,
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Plaintiffs' counsel has provided sufficient information to satisfy this court that she is extremely
qualified and has the experience to handle this matter on behalf of Plaintiffs as a class. Pls. ['] Mot.
Class Certification at p. 8.

Plaintiffs also qualify for certification under FED. R. C1v. P.23(b)(3). O'Sullivan, 319F. 3d
at 738. The issue that will control the outcome of the case is whether Plaintiffs are or were owed
compensation for overtime work. This is the predominate issue that is common to all Plaintiffs. The
Plaintiffs bring th_e claims under breach of contract of the collective bargaining agreement and under
the FLSA. Plaintiffs allege that they were not paid for overtime for pre-shift briefings, after shift
stays(supervisors), and time spent maintaining uniforms and physicalfitness. To resolve this matter
the parties are going to determine, based on the collective bargaining agreement and the FLSA,
whether the work time at issue is conside;ed overtime.}

The difference betweena 29°U.S.C. § 216(b) class action and aFED. R. CIv. P. 23 class action
is that a person who does not wish to opt-in to the § 216(b) class action is not bound by its results.
Mooney v. Aramce Services. Ca., 54 F. 3d 1207, 1214 (5 Cir. 1995). While a Rule 23 class
xﬁember can become a party to the lawsuit without taking any action on his or her part and will be
bound by its results. Id. This court recommends that Plaintiffs should be certified as a class as to
both claimsunder 29 U.S.C. § 216(b). The parties should come to an ag'recmmt as to the notice that
is to be provided to the pfoposed ciass. This court is of the opinion that each member of the class

will have 1o be considered individually by the arbiter in regards to the State contract claims.

IV. Motion To Dismiss

In addressing the Defendant's motion to dismiss, this court will only mnsidé_l' the pleadings
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and will not decide whether the Plaintiffs' claims are meritorious. When considering a motion to
dismiss for failure 1o state a claim, the district court must take factual allegations in the complaint
astrue and resolve any ambiguities or doubts regarding the suffici eacy of the claims in favor of the
Plaintiff. Unless it appears "beyond a doubt that the Plaintiff can prove no set of facts in support of
his claims wimich would entitle him to relief" the complaint should not be dismissed for a failure to
- statea claim. Fer -Mont lied Pilots Ass'n, 987 F, 2d 278, 284-285 (5* Cir. 1993);

Yulcan Materials Co. v. City of Tehuacana, 238 F. 3d 382, 387 (5" Cir. 2001).

Basedon the pleadings, this court finds that a controversy does exist. The controversyis that

of overtime compensation. Therefore, the motion to dismiss should be denied.

CONCLUSION

This court recommends that Plaintiffs should be compelled to go to arbitration on the breach
of contract claims, while the FLSA claims should be stayed pending arbitration. The court also
recommends that Plaintiffs be certified a3 a class for the breach of contract and the FLSA claims

pursuant to 29 U.S.C. § 216(b). It is further recommended that the district court should DENY

%'—IAEL 5. McDONALD

UNITED STATES MAGISTRATE JUDGE

Defendant's motion to distniss.

SIGNED and ENTERED this /434 day of April, 2003.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

al

EL PASO DIVISION |
AT s
JUAN ACOSTA, et al, § . .
* Plaintiffs, § FOTW T
§ ,
Y. § Civil Action No, ¥SG4-PRM
§
THE COUNTY OF EL PASO, §
Defendant. §

ORDER ADOPTING REPORT AND RECOMMENDATION

On this day, the Court considered Defendant The County of Ef Paso, Texas’ (bereinafter
referred to as “Defendant”) “Second Amended Motion to Compel Arbitration and to Stay
Litigation” (“Motion to Compe! Arbitration”), filed March 25, 2003; Defendant’s “Second 12(b)
Motion to Dismiss for Plaintiff’s Failure to State a Claim” (“Motion to Dismiss™), filed March
25, 2002; Plaintiffs’ “Motion for Class Certification,” filed January 17, 2003; and Plaintiffs’
“Motion to Facilitate Section 216(b) Notice,” filed January 17, 2003. The United States
Magistrate Judge entered a Report and Recommendation on April 15, 2003. Neither party has
filed written obj ections to it. Accordingly, it is ORDERED that the findings and conclusions‘in
the Report and Recommendation are ADOPTED, as mo&iﬁed below, as the findings and
conclusions of the Court,

IT IS FURTHER ORDERED that Defendant’s Motion to Compel Arbitration and to
Stay. Arbitration is GRANTED IN PART and DENIED IN PART. Plaintiffs shall present their
breach of contract claim to arbitration. Plaintiffs’ claims alleging violations of the Federal Labor
an Standards Act, 29 U.S.C. §§ 201, et seq. (“"FLSA”), however, are STAYED pending the
completion of arbitration, |

IT IS FURTHER DRDEREb that Plaintiffs’ Mdtion for Class Certification is

, Lfb( | =

DENIED.

tabbies®
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IT 1S FURTHER ORDERED that Plaintiffs’ Motion to Facilitate Section 216(b) Notice
is GRANTED as to Plaintiffs’ FSLA claims. The Court certifies a class consisting of the
following individuals: “All past and present individuals who worked for the El Paso County
Sheriff's Department as Sheriff’s officers from October 1, 1998 through September 30, 2002
\who were not paid‘ overtime compensation.” Upon completion of the arbitration, the parties are
~ directed to submit the issue of the proper form of the opt-in notice and consent, as well as all |
other matters related to the notice and consent to the Magistrate Judge for determination.

IT IS FINALLY ORDERED that Defendant’s Motion to Dismiss is DENIED.

SIGNED onthis_ 2 day of June, 2003.

shall forward a copy of it to every other party andaffected

non-party even though they may have been sent one by
the Court. ‘ ‘

luCertification” in the FLSA context means that the Court allows the suit to proceed as a
collective action in accordance with the requirements of § 216(b). See 29 U.S.C. § 216(b).
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. f)?a.;!(’l/ 56y

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
EL PASO DIVISION 713

—Honorable David Brioses and the Honorable Philip R. Martinez to thé'dockets-oftheFfonorable
Kathleen Cardone and the Honorable Frank Montalvo . The District Clerk is ordered to transfer
eighty (80) cases to the dockét of the Honorable Kathleen Cardone and ninety (90) cases to the
docket of the Honorable Frank Montalvo, which cases are to be randomly assigned 10 1he

. —respective transferee court, In the event that either Judge Cardone or Judge Montalvo has a
conflict and i§ unable to preside over any of the cases transferred pursyant t.o this Order, the
transferved case is to be reassigned to the other Judge, All orders ente red by Judge Brionss and

Judge Martinez, including the Scheduling Orders, shall remain in effect unless otherwise ordered

by the Judge of the Court receiving the transferred case.

SIGNED ONTHIS /2 "~ day of September ~ooJ

Sdb /e
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TED STATES msmc*r nggg\

“’%@ﬁﬁ% )
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UNITED STATE \LEDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TE?%ﬁ? 2/ s

EL PASODIVISION Tk, U. 5, Distrit Cauet
JUAN ACOSTA, et al Wastarn District of Texas
ef al., § S
Plaintiffs, § B e
§
V. § .
: § EP-02-CA-564-FM
THE COUNTY OF EL PASQ, TEXAS, §
Defendant. §
§
SCHEDULING ORDER

The Court has considered the appearing parties’ recommendations for schedaling
deadlines in the above numbered and styled cause and issues the following Scheduling Order:

1, The partles shall advise the Court whether they elect to consent to trial by a United
States Magistrate Judge no later than October 6,2004, _~ )

Pursuant to 28 U.S.C, §636(c)(1), all full-time Magistrate Judges are authorized and
empowered to try any civil case, jury or non-jury, with the consent of all parties to the lawsuit.
Your consent to trial by a Magistrate Judge must be voluntary, and you are free to withhold your
consent without suffering any adverse consequences. If all parties consent to trial of this casebya
Magistrate Judge, this Court will enter an order referring the case to a Magistrate Judge for trjal
and entry of judgment. Ifthe case has already been referred to a Magistrate Judge for pretrial
matters and the parties consent to a trial before a Magistrate Judge, the trial will be before the
Magistrate Judge already assigned to the case.

2. The parties asserting claims for rellef shall sabmit a written offer of settlementto
opposing partles no later than October 6, 2004. Each opposing party shall respond, in writing, on
or before October 13,2004,

3. The parties shall file all motions to amend or supplement pleadings or to join additional
partles no later than November 6, 2004.

4. All parties asserting claims for relief shall FILE their designation of potential witnesses,
designation of testifying experts and list of proposed exhibits, and SHALL serve on all parties, but
not file, the materials required by FED. R. C1v. P. 26(2)(2)(B) on or before November 22, 2004. o
Parties resisting claims for relief shall FILE their designation of potential witnesses, designation of
testifying experts and a list of proposed exhibits, and shall SERVE on all parties, but net file, the
materials required by FED, R. CIv. P. 26(a)(2)(B) on or before December 8; 2004. All destgnations ~
of rebuttal experts shall be filed within 30 days of receipt of the report of the opposing expert.

5. The parties shall complete discovery on or before Febrnary 21, 200S. Counsel may, by
agreement, continne discovery beyond the deadline, but there will be no intervention by the Court

A
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except in extraordinary circumstances, No trial date will be vacated because of information
obtained in post-deadline discovery.

6. ADR is mandatory. ADR mmst be completed no Jater than March 21, 2005, A report on /
alternative dispute resolution in compliauce with Local Rule CV-88(a) shall be filed no later than

20 days after the alternate dispute deadlige, P ; St -

7. All dispositive motions shall be filed no later than April 20, 2005, Dispositive motions as v
defined in Local Rule CV-7(h) and responses to dispositive motions shall be limited to 20 pages in
length.

8. All abjections or motions under Rule 702 or Rule 703 of the Federal Rules of Evidence
shall be filed with the Court and served upon Opposing parties no later than 60 days after the close

of discovery. afi s o

9. All transcript requests shall be made, in writing, to Nalene Benavides, Official Court
Reporter, by way of regular mail or by hand delivery fo Sandra Flores, Judicial Assistant. Phone
requests for transcripts will NOT be accepted.

10. This case Is set for 3 JURY TRIAL before the Court on June 20,2003 at iiGOQ.m., in

Courtroom No. 4, Fourth Floor of the United States District Courthouse, 511 E. San Antenio
Avenue, Ei Paso, Texas, 79901, The parties shall file their pretrial submissions in'the form set out
in Local Rule CV-16(e) not Jater than June 6, 2005, ~ ,

If any party intends to call more than three deposition witnesses for a. total of more than 45 /
pages of deposition testimony, then the propased testimouy shall be filed four weeks before the
trial date, The other parties shall have ten days to file their proposed testimony and objections, if
any. - ' el

Parties are encouraged to work ouf any scheduling conflicts and difficulties in meeting
deadlines, Parties can apree to move any deadlines f; s numb e through five,

All other deadlines canuot be moved without leave of the Court.

Parties are expected to strictly adhere to this order. Fallure to do so will result in sanctions
to any offending party. Continuances, even if agreed upon by counsel, will be granted rarely, A
motion for continuance will only be considered if it is in writing and it is supported by affidavit(s)
setting forth its bases,

Before filing any non-case-dispositive' motions or noticing of depositions, movant must
contact any and all parties to determine if the motion or the requested deposition will be opposed.

All contested, non-case-dispositive motions and notice of depositions will be denied with
prejudice unless movant strictly adheres to the following: '

L Movant serves upon respondent the complete motion or the notice of deposition(s);

2 Respondent replies in writing within ten days of receipt (15 days if served by FAX
or U.S, MAIL or PRIVATE carrier);

3. Parties confer about the response within ten days of the response due date. Movant
is responsible for scheduling safd conference. Respondent’s failure to respond or to
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cooperate will result in sanctions; :

4, Within five days of the conference, Movant serves a proposed written specific
agreement solving the dispute, and when applicable, a specific timetable for
compliance;

5. Respondent accepts or declines the proposed agreement within five days of receipt
(cight days if served by FAX or U.S. MAIL or PRIVATE carrler) or submits a
counter proposal; and

6. Steps 4 and 5 are exhansted.

The above procedure must be compieted within the timetable set forth by the various
deadlines in this order. It does not apply to motions involving nonparties or to witaesses not
employed by the parties or their counsel,

So ORDERED,
Done in El Paso, Texas, this 6* day of August, 2004.
e g:: L

FRANK MONTALVO
UNITED STATES DISTRICT JUDGE

* Rev. 03/06/04
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IN THE UNITED STATES DISTRICTGOURT
FOR THE WESTERN DISTRICT OF TEXAS/ S pe
ELPASODIVISION ... ..~ "o 2fy

. <
JUAN ACOSTA, et.l, § 6 \\ [ /(//’
Plaintiffs, § T~
vs. g CAUSE NO. EP-02-CA-0564-FM
THE COUNTY OF EL PASO, TEXAS g
Defendant. g -

JOINT MOTION FOR APPROVAL OF SETTLEMENT
NOW COME PLAINTIFFS AND DEFENDANT and file this J oint Motion for Approval

of Settlement and respectfully show the Court as follows:

1. On or about December 7, 2004, the Plaintiffs, Juan 'Acoéta, ¢t al, and Defendant, The
County of El Paso, Texas, agreed to settle the above-named a.md‘numbered cause and to submit
the setflement to this Court for approval.b

2, This case involves state and federal claims of unpaid overtime by a group of Detention
Cﬁicers, Sergeants and Lieutenants employed full time at the El Paso County Detention Center

during all or part of the period from October 1, 1998 through December 24, 2004 (“the
Plaintiffs™).

‘3. The case was filed on or about November 22, 2002, s a collective action under the

applicable provisions of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq., and as
a breach of contract aétion ﬁnder T'exas‘state statutes.

4, | Plaintiffs’ FLSA claims weré brought by individuals who executed consent forms
“opting-in” o the collective action which were filed with the Original Complaint horein.

5. Plaintiffs filed btheir Original Cbﬁlplaint on or about November 22; 2002, and

subsequently filed several Amended Complaints with attached consent forms adding additional

JOINT MOTION FOR APPROVAL QF SETTLE T | Page1of 7
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opt-in Plaintiffs, however, during the course of this case a number of Plaintiffs withdrew from
participation in the lawsuit, but at the time of the Settlement, 235 “opt-ins” remained in this case
as Plaintiffs. |

6. By Order of June 3, 2003, this Court granted collective action recognition to tﬁe FLSA
claims and authorized the issuance of 29 U.S.C. § 216(b) Notice to the members of the collective |
who were defined as: “All past and present individuals who worked for the El faso County
»Sheri'ﬁ’s Department as SherifPs officers from October 1, 1998 through September 30, 2002
who were not paid overtime combensation.”

7. The Court’s Order of June 3, 2003, “certifies a class” of FLSA Plaintiffs, but also
explains: “ ‘Certification’ in the FLSA context means that the Couﬂ allows the suit to proceed as
a collective action in accordance with the. requirements of § 216(b). See 29 U.S.C. §. 216(b).”
Order of June 3, 2003, at fa 1.

8. The same Order of June 3, 2003, denied class certification on the state law claims;

9. Onorabout July 7, 2004, and pursuant to the approval of the Court, Notice of the FLSA
claims in this suit was sent to the putative plaintiffs who were members of the collective as -
defined in paragré.ph 2 above, |
10.  Thereafier, those Sheriff’s Officers who desired to opt-in to this lawsuit did so by signing
and filing Consent Forms with the Court. o
11. At the time the Notice was sent, approximately 192 current and former Sheriff's Officers
of the El Paso Coimty Sheriff’s Departmgnt had opted-in to the lawsuit.

12. Pursuant to the Orders of this Court, all those individuals who desired to participate in

this suit were required to sign and deliver their Consent Forms not later than August 4, 2004,

© JOINT MOTION FO! PROVAL OF SETTLEMENT Page2 of 7
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13.  Following the issuance of the Notice and the expiration of the deadline for opting-in to
the lawsuit, 315 Sheriff’s Officers had opted-in and become Plaintiffs by filing their Consent
Forms with the Court.

14.  During the course of this laWSuit, 80 Sheriff’s Officers withdrew as Plaintiffs and at the
time of the Seftlement, 235 Plaintiffs remained in the case compriéed of current and fdrmer
Sheriff’s Officers along with three additional plaintiffs that joined the action at the time of
settlement by agreement of all parties (and whose Consent Forms are attached ‘h‘ereto as Exhibit

- “A”) s0 that the total plaintiffs‘ at the time of settlement included: 2 Lieutenants, 11 Sergeants
and 225 Detention Officers. | -
15.  The substance of the alleged FLSA and breach of contract violations arose from the
contentions of the Plaintiffs that from October 1, 1998 throﬁgh December 24, 2004, (“the
Recovery Period”) they were not paid for time worked during pre-shifts, post shifts, meal
periods, and training duties and activities.

16.  The alleged uncompensated time claimed by jPlaintii‘fs came about as a result of working
at the same facilities under the same timekeéping rules, regulations, and procedures.

17. The Plaintiffs contend that during their pay periods, they regularly were no.t paid for
approximately 1S to 45 minutes .of ‘pfe-shiﬁ work, approximatély 15 ’minutes to one hour of post
shift work, and additional small components of ’érainirig tithe. |

18.  The Plaintiffs further allegé that the Lieutenants and Sergémts who participated as
~ Plaintiffs in this case worked significantly more uncompensated overtime than the Detention
Officers who participated as Plaintiffs in this case because the Lieﬁtenants and Sergeants, as shift
supervisors worked more unpaid pre-shift and post»shift time than the Detention Officers due to

the nature of the shift supervisors’ responsibilities.

JOINT MOTION FOR APPROVAL OF SETTLEMENT Page3 of 7
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19.  All the Plaintiffs also contend that they were not provided with bona fide meal breaks
because they were not completely relieved from duty during their meal breaks and the meal

breaks were for the predominate benefit of the employer, as a result of which, all of the Plaintiffs

also assert that the 30 minute paid meal break is actually working time for which they are
entitled to be paid. | B

20.  The Defendant denies aﬂ of Plaintiffs’ allegations of liability ‘and has vigorously
defended this matter and Defendant further contends that this Agreement is made solely for the
purpose of avoiding Htigation and making peace and that in ‘entering into this Agreement,

' Defendant is in no way admitting liability, but is expressly denying liability.

21.  After the expenditure of considerable time, effort, and expense by the parties and their
attorneys, and following mediation and extensive ﬁegotiations, the palties agreed on 'Decémbcr

7, 2004, to seitle all claims made the basis of this lawsuit.

22.  The Plaintiffs in this suit, including the three additional Sergeants, havé agreed to dismiss
their claims under the Fair Labor Standards Act and state cause of action of breach of contract
with pfejudice and fully settlé and compromise the above action in éxchange for a lump sum
payment by the Defendant of $635,000.00 inclusive of all employer contributions to be paid not
later than December 24, 2004. |

23. The parties also agreéd to file th1s Joint Motibn f()‘r Court Approval of Settlement to
request a finding from the Court that the settlement is fﬁir, .reasonable and édequate and
requesting the Court to dismiss this case with prejudice, with all parties to bear their own costs,
and to enter final judgment pursuant to Fed. R. Civ. P. 58.
24, The terms and conditions of the settlement are as follows:

a.  “Plaintiffs” arc defined as all of the Plaintiffs who are represented by the
‘undersigned Plaintiffs’ counsel on the date of their settlement agreement and who filed

JOINT MOTION FOR APPROVAL OF SETTLEMENT Paged of 7
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opt-in notices as described more fully herein, and their heirs and successors,
representatives, agents, and attorneys.

b. “Defendant” is defined as the County of El Paso and its employees, elected
officials, officers, successors, representatives, agents and attorneys.

c. The County of El Paso will pay the total sum of $635,000.00 (Six hundred thirty-

five thousand dollars) inclusive of all employer contributions (“the Total Settlement”) not

later than December 24, 2004, as full and final settlement of all claims asserted in this

- lawsuit inclusive of all of the Plaintiffs’ attorneys’ fees, expenses, and costs, The amount

Temaining after payment of Plaintiffs’ attorneys’ fees and expense reimbursements (“the

Settlement Fund”) will be distributed by counsel for Plaintiffs to the Plaintiffs and the

three additional Sergeants (“the Settling Individuals”). After payment of attorneys® fees

, and case related expenses from the Total Settlement, the Settling Individuals shall receive
shares of the Settlement Fund as follows:

i)  Each of the Settling Individuals who executed and filed “consents” to “opt-in”
to the FLSA collective action will receive $150.00 each, in addition to any
other settlement payment;

fi.)  The Settling Individuals who provided discovery responses in this lawsuit shall
receive $600.00 each, in addition to any other settlement payment

ili.) The Settling Individuals who were deposed in this lawsuit shall receive
$1,000.00 each, in addition to any other settlement payment;

iv) The Settling Individuals who served as members of the Plaintiffs’ Steering
Commiftee in this case shall receive $250 00 each, in addition to any other
settlement payment;

v)  The Lieutenants and Sergeants WhoJ participated in this case and the three
additional Sergeants whose claims were shortly to have been filed shall receive
$9,500.00 each, in addition to any other settlement payment;

vi)  The remaining settlement proceeds shall be paid to all the Settling Individuals
on a pro rata basis determined by the length of time each individual was
employed by the County of El Paso during the Recovety Period. For example,
if a Settling Individual was employed by Defendant for the entire 209 weeks of
the Recovery Period that individual would be entitled to a full pro rata share
(209/209ths or 100%). On the other hand, if a Settling Individual was
-employed for only 104 and 1/2 weeks of the Recovery Period that individual
would be entitled to a half share (104. 5/209ths ot 50%) and so on.

d. The County will issue checks to Plaintiffs’ attorneys for payment of attorneys’

fees and expense reimbursements pursuant to the agreements between Plaintiffs and their
counsel and in amounts to be provided to the County by Plaintiffs’ attorneys.

JOINT MOTION FOR APPROVAL OF SETTLEMENT PageSof7




25.

+ 'Case 3:06-cr-01369-FM  Document 26-3  Filed 08/03/2007 Page 28 of 48

e.  The County will then issue individual checks from the Settlement Fund for each

' of the Settling Individuals, in the amounts provided to the County by Plaintiffs’ attorneys,

consistent with paragraph “c.” above.

f. The County will withhold the appropriate taxes including retirement (employer
and employee) contributions for current employees and other mandatory (employer and
employee) taxes for both current and former employees and will provide these individual
checks fo Plaintiffs’ counsel not later than December 24, 2004, for distribution to the
Settling Individuals. :

g Plaintiffs’ counsel will obtain signed individual releases (in a form consistent with
Exhibit “B” hereto) from each of the Settling Individuals at the time of or before they
receive their individual settlement check and will provide the County with copies of these
signed individual releases within 10 days of the disbursement of the check.

h. Any individual settlement checks which are unclaimed after 90 days will be
returned to the County by Plaintiffs’ counsel. The County will then void these checks and
reissue new checks payable to those Plaintiffs who claimed their original checks, These

reissued checks will be made payable in equal amounts to each of the Plaintiffs who
claimed their original checks. The County will withhold the appropriate taxes including
retirement (employer and employee) contributions for current employees and other
mandatory (employer and employee) taxes for both current and former employees and
will mail these individual checks directly to Plaintiffs at their current address. The
County will also simultaneously mail to Plaintiffs’ counsel a copy of all the reissued

checks.

i. All claims asserted in this.lawsuit will be dismissed with prejudice, with all
parties to bear their own costs.

j. The foregoing settlement is subject to the approval of the County Commissioners

at their regularly scheduled meeting on December 20, 2004, which approval is expected
to be granted. ’ '

Release and Discharge:

The parties also have agreed to mutual releases in the form set out in the Settlement

Agreement attached hereto as Exhibit “C”. These mutual releases are fully binding and are a.

complete settlement between all parties, Plaintiffs, and Defendant, as defined herein, and anyone

represented by or claiming through such parties. The parties also have agreed that the payment of

the sum specified herein and the acceptance of the release of claims herein represent the

JOINT MOTION FOR APPROVAJL OF SETTLEMENT ‘ Page 6 of 7
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compromise of matters involving disputed issues of law and fact, and each party assumes the risk

that the facts or laws may be otherwise than they believe.

26. WHEREFORE, the Plaintiffs and Defendant hereby make this-Joint Motion for approval

of the Settlement in this case pursuant to the terms and conditions set forth above.

1

Maljo'ﬁe}V{’{cbx Jobe
State Bar Xo. 21453075
The Job¢ Law Firm

100 N. Stanton, Suite 1810

El Paso, Texas 79901
915-532-3200

915-532-3206 fux / //

Dav1d Kem

Stgt¢’Bar No. 11334450
m & Kalman PLLC

701 N. St. Vrain

El Paso, Texas 79902

(915) 5421983

Counsel for Plaintiffs, Juan Acosta et al

Dated: /2 - /(4"‘0"!

| Ralph E. (lrvin, Asst. County Attorney
State Bar No. 00795376 :

500 East San Antonio, Room 503
El Paso County Courthouse

El Paso, Texas 79901
915-546-2050

915-546-2133 fax

Counsel for Defendant, El Paso County
Dated: ( 2( ;’é /Ay
/ bl

JOINT MOTION FOR APPROVAL OF SETTLEME Page 7 of’-l
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FLSA CONSENT FORM

_ ' AR |
I, (printed name) }_/ euiw (v » am a current or former detention officer

with the El Paso County Sheriff’s Office (“EPCS0”). Ibelieve I am entitled to additional straight
time and overtime wages for the hours T have worked in excess of forty (40) hours per week. I wi;h
to be included as a party in thé pay claims being asserted by current and former El Paso County
Sheriff’s Office employees againsf the County of E1 Paso. Ihereby give consent to the Plaintiffs’
attormeys, Marjorie Wilc'oﬁ Jobe of the The Jobe Law Firm, P.L.L.C., or such other representatives
asthey may desi gnate, o represent me agajinst the County of El Paso a_ndvto inélude me in the lawsuit

and in any settlement negotiations for claims under the Fair Labor Standards Act,

KEWU @ Ul

CLIENT PRINTED NAME

CLIENT SIGNATURE

733%¢( '@(AC_I( @:J;c DQ
CLIENT HOME ADDRESS

Qus 186 /2041400
CLIENT CONTACT TELEPHONE NUMBER _

- Dated: /Z"/Féc/ ,2004
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FLSA CONSENT FORM |

I, (printed name) ] &5bS f oM K o , am a current or formet detention officer

with the El Paso County Sheriff’s Office »(“EPCSO”). [ believe I am’entiﬂed to additional straight
time and overtime wages for the hours I have worked in excess of forty (40) hours per week. Iwish
to be included as a party in the pay claims being asserted by current and former E] Paso County
Sheriff’s Office employees against the County of El Paso. I hereby give consent to the Plaintiffs’
attorneys, Maxjorie Wilcox Jobe of the The Jobe Law Firm, P.L.L.C., or such other representatives
as they may designate, to represent me agaihst the County of El Paso and to include me in the lawsuit |

and in any settlement negotiations for claims under the Fair Labor Standards Act.

\7 €SoS ﬂo#tfeo
CLIENT PRINTED

CLIE %IGNATURE ™~ —~

/1 3’:{{ /a AR
CLIENT HOME ADDRESS

$ES - 6073 / 429 - 14z
- CLIENT CONTACT TELEPHONE NUMBER

Dated: /2~ 17 2p0y ,2004
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FLSA CONSENT FORM

I, (printed name) ?\PJ e dpact ?N\U» ,am a current or former detention officer
With the Bl Péso County Sheriff’s Office (“EPCS0”). Ibelieve I am entitled to additional straight
time and overtime wages for the hours Ihave worked in excess of forty (40) hours per week. msh
to be included as a party in the pay claims being asserted by @nmt and former El Paso Coun&
Sheriff’s Office employees against the County of El Paso. I hefeby give coﬁsent to the Plaintiffs’
attomeys, Marjorie Wilcox Jobe of the The Jobe Law Firm, P.L.L.C., orsuch other representatives
as they nﬁay designate, to represent me against the County of El Pasp and to include me in the lawsuit

and in any settlement negotiations for claims under the Fair Labor Standards Act,

( »QMJ Po/v”)(.a,,

CLIENT PRINTED NAME

CLIENT SIGNATURE

Sco ? ;/4 C‘b;-{ o $>
CLIENT HOME ADDRESS

SS90
CLIENT CONTACT TELEPHONE NUMBER

Dated: 12-7¢ i/' : , 2004
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RELEASE OF ALL CLAIMS

KNOW ALLMENBY THESEPRESENTS: That the undersigned Plaintiff (hereinafter, "Releasor"),
being of lawful age, for the sole consideration of (a) the payments to him/her made by the County of El Paso
("the County") pursuant to the Settlement Agreement ("Settlement Agreement") heretofore executed by Martie
Jobe and David L. Kern on Releasor's behalfand by Ralph Girvin and others on behalfofthe County, plus (b)
the attorneys' fees and out-of-pocket expense reimbursements made to the law firns of The Jobe Law Firm
PLLC and Kem & Kalman PLLC, pursuant to the Settlement Agreement, collective sufficiency of which is
hereby acknowledged, does hereby for himselfherself and for his/her heirs, executors, administrators,
successors and assigns release, acquit, and forever discharge the County, its elected representatives, past and
present, and any and all agents, supervisors, employees, and representatives, of the County, of and from any
and all claims, actions, causes of action, demands, rights, damages, interest, costs, loss of service, expenses
and compensation whatsoever, which Releasor now has or which may hereafter accrue on account of any and
all claims asserted in the lawsuit styled Juan Acosta, et al v. The County of El Paso, Texas ("the Acosta Case"),
whichis Cause No. EP-02-CA-0564-FM in the United States District Court for the Western District of Texas,
including all claims atising under any federal, state or local constitution, statute, regulation, executive order,
charter, ordinance, collective bargaining agreement, common Jaw or public policy right or the like dealing with

-or arising out of the payment of wages or the amount, or method of cormputing, hours of work and/or wages
eamed (whether straight-time, overtime, or both) and including claims for back and/or front pay, and the
consequences thereof, beginning on the later of: (i) October 1, 1998, or (ii) Releasor's starting date of
employment with the County, and ending on the earlier of: (i) Releasor's ending date of employment with the
County, or (ii) December 24, 2004, ,

It is understood and agreed that this settlement is the compromise of a disputed claim, that the
paymentsto be made are niot to be construed as admissionsof liability on the part of any of the parties hereby
released, and thatthe County, its elected representatives, past and present, and any and all agents, supervisors,
employees, and representatives, of the County deny liability and intend merely to avoid litigation and buy their
peace. Releasor, together with all other Plaintiffs therein, will cause the Acosta Case to be dismissed in its
entirety, with prejudice to its re-filing, and with each party to bear his/her/is own costs.

Releasor further declares and represents that no promise, inducement or agreement not herein
expressed has been made to him/her, that this Release and the Settlement Agreement contain the entire
agreement between the parties hereto, and that the terms of this Release are contractual and not a mere recital.
Releasor has read and fully understands the foregoing Release and has had full and adequate opportunity to
discuss this Release with his/her Attorney. ‘

SIGNED this __day of December, 2004,

Releasor’s Signature: Releasor's Name (Printed): Releasor's Social Security #:

THE STATE OF TEXAS §
COUNTY OF EL PASO §

SUBSCRIBED AND SWORN TO BEFORE ME by the above signed person, on this déy of
December, 2004, which witness my hand and seal in office. _ :

~ Seal:
: Notary Public, State of Texas

Notary’s Printed Name:

My commission expires: / /
Acostav. County of El Paso, Release of Claims Page 1 of 1
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

EL PASO DIVISION
JUAN ACOSTA, etal, §
Plaintiffs, g
vs. | | g CAUSE NO. EP-02-CA-0564-FM
THE COUNTY OF EL PASO, TEXAS §
Defendant. g

SETTLEMENT AGREEMENT AND MUTUAL RELEASE

This docurﬁent confirms that on or about December 7, 2004, the Plaintiffs, Juan'Acosta, ‘
et al, and Defendant, The County of El Paso, Texas, agreed to settle the aboVe;named and
| numbe;éd cause based upon the following terms and conditions: -
1. WHEREAS, this case involves state and federal claims of unpaid overtime by a group of
Detention Ofﬁcers, Sergeants and Lieutenants employed full time at the El Paso County
 Detention Centgr durmg all or pért of the period from October 1, 1998 through December 24,
2004 (“the Plaintiffs”). | |
2. And, WHEREAS, the case was filed on or aboﬁt No?ember 22, 2002, as a collective
action under the applicable provisions of the Fair Labdr Standards Aét (“FLSA™), 29 U.S.C. :§
201 et seq., and as a breach of contract action under Texas state statutes.
3. And, WHEREAS, Piaintiffs’{FLSA claims were brought by individuals who executed
consent forms “opting-in” to the collective action which were filed with the Original Complaint
herein. | .-
4, And, M{EREAS, Plaintiffs filed their Original Complaint on or about November 22,

2002, and subsequently filed several Amended Complaints with attached consent forms adding

Acostav. El Paso County, Setﬂement Agreement and Release Page 1 of 8
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additional opt-in Plaintiffs, however, during the course of this case a mumber of Plaintiffs
withdrew from participation in the lawsuit, but at the time of the Settlement, 235 “opt-ins”
remained in this case as Plaintifs.
5, And, WHEREAS, by Order of June 3, 2003? this Court granted collective action
recognition to the FLSA claims and authorized the issuance of 29 U.S.C. § 216(b) Notice to the
members of the collective who were defined as: “All past and present individuals who worked
for the E] Paso County Shenffs Department as Sheriff’s officers from October 1, 1998 through
September 30, 2002 who were not paid overtime compensation.”
6. | And, WHEREAS, the Court’s Order of Juné 3, 2003, “certifies a class” of FLSA
- Plaintiffs, but also explains: ‘Ceftiﬁﬁation’ in the FLSA context means that the Court allows
the suit to proceed as a coilective actionb in accdrdance with the requirements of § 216(b). See 29
U.S.C. § 216(b).” Order of June 3, 2003, at fal,
7. And, WHEREAS, the same Order of June 3, 2003, denied class certification on the state
law clalms |
8.  And, WHEREAS on or about July 7, 2004 and pursuant to the approval of the Court,
Notice of the FLSA cla1ms in this suit was sent to the putatlve plaintiffs who were members of
the collective as defined in paragraph 2 above.
9. And, WHEREAS, thereafter, those Sheriff’s Officers who desired to opt-in to this lawsuit
did so by signing and filing Coﬁsent Forms with the Coﬁft.
10.  And, WHEREAS, at the time the Notice was sent, approximately 192 current and former ‘-

Sheriff’s Officers of the El Paso County Sheriffs Department had opted-in to the lawsuit,

Acostav. El Paso County, Settlement Agreement and Release . Page2of 8
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1. And, WHEREAS, puz;suant to the Orders of this Court, all those individuals who desired
to participate in thxs suit were required to sign and deliver vtheir Consent Férms not later than
August 4, 2004.

12.  And, WHEREAS, following the issuance of the Notice and the expiration of the deadline
for opting-in to the lawsuit, 315 Sheriff’s Officers had ‘opted-in and become Plaintiffs by filing
their Consent Forms with the Court.

1. And, WHEREAS, during the course of this lawsuit, 80 SherifPs Officers withdrew as
Plaintiffs and at the time of the Settlement, 235 Plaintiffs remained in the case comprised of
current and former Sheriff’s Officers along with three additional plaiﬁﬁffs that joined the action
at the time of settlenient by agreement of all parties (and whose Consent Forms are attached
hereto as Exhibit “A”) so that the total plaintiffs at the time of settlement included: 2
Licutenants, 11 Sergeants and 225 Detention Officers.’ |

14. And, WHEREAS, the substance of the alleged FLSA and breach of contract violations

arose from the contentions of the Plaintiffs that from October 1, 1998 through December 24, |

2004, (“the Recovery Period”) they were not paid for time worked during pre-shifts, post shifts,
meal periods, and training duties and activities.

15, And, WHEREAS, the alleged uncompensated time claimed by Plaintiffs came about as a

result of working at the same facilities under the s_amé timekeeping rules, regulations, and

procedures.
16.  And, WHEREAS, the Plaintiffs contend that dim'ng their pay periods, they regularly were
not paid for approximately 15 to 45 minutes of pre-shift work, approximately 15 minutes to one

hour of post shift work, and additional small components of training time.

Acosta v. El Paso County, Settlement Agreement and Release Page 3 of 8

w,




Case 3:06-cr-01369-FM  Document 26-3  Filed 08/03/2007 Page 40 of 48



